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September 13, 2018 

 

TO: Members, Senate Education, Health, and Environmental Affairs Committee 

 

FROM: Maryland Association of Counties  

 

RE:  Testimony on PIA and Body Cameras 

 

The Maryland Association of Counties (MACo) offers the following testimony on the Maryland Public 

Information Act (PIA) and the need to address privacy and implementation challenges posed by body 

cameras. MACo appreciates the opportunity to present its views on this critical issue. 

The PIA is still largely driven by paper documents and is not configured to properly address the 

massive amounts of video generated in an age of body cameras, drones, or robots that follow the 

activities of first responders or other government employees. Even the update to the PIA several years 

ago (via SB 740 of 2011) to better handle electronic records focused more on static records like 

documents, spreadsheets, and database search results. 

Given the importance Maryland counties attached to this matter, MACo made addressing personal 

surveillance video under the PIA a legislative priority that has passed the House with near unanimous 

bipartisan support two years in a row (HB 947 of 2016 and HB 767 of 2017). During the 2018 Session, 

MACo included the issue in SB 788/HB 1638. This Committee debated and ultimately held the senate bill 

for further discussion. The following reasons highlight why this issue must be addressed. 

 

Need for PIA Reform for Personal Surveillance Video 

1. Need for Transparency and Accountability 

Body cameras and other forms of personal surveillance video can help provide transparency and 

accountability for police officer and other government employee actions as well as protect both residents 

and the government. It is beneficial and desirable that as many local jurisdictions as possible adopt viable 

body camera programs.   

However, without clearer rules under the PIA, many local jurisdictions have been hesitant to adopt body 

cameras. For example, Chevy Chase Village has rejected the adoption of body cameras specifically over 

privacy concerns raised by its citizenry. Such impediments to the widespread adoption of body cameras 

should be removed. 

 



2. Need for Privacy Protections 

Unlike dashboard or stationary mounted cameras, which are limited in both use and the areas they 

film, there will be far more personal surveillance video generated by the use of new technology and it 

will show scenes never before subject to public scrutiny – including the insides of private homes and 

businesses. The potential for abusive use of such video, including posting on the internet or victim 

shaming, is extremely high. 

The General Assembly has recognized that body cameras pose significant implementation issues and 

passed legislation creating the Commission Regarding the Implementation and Use of Body Cameras 

by Law Enforcement Officers (HB 533/SB 482 of 2015). The Commission did not undertake a thorough 

review of how body camera video should be handled under the PIA, but acknowledged the importance 

of such a review as part of its recommendations; specifically noting concerns with the public release of 

videos showing victims of violent crime or domestic abuse. 

 

3. Need for Certainty for Local Governments  

Finally, the time and costs for attorney review and potential redaction of body camera video are 

significant and a single large request could quickly run into the thousands or tens of thousands of 

dollars and consume many hours of staff time. When reviewing videos, every minute of actual footage 

can take between 7 and 13 minutes to review by an attorney. Redaction adds additional time and costs. 

Long-term storage of large amounts of video also remains a challenging and costly proposal. 

Additionally, without a “bright line” rule, a heavy onus is placed on record custodians to determine 

when and how existing exceptions to releasing information under the PIA apply. Record custodians 

and their governmental agencies can be held criminally or civilly liable for making a wrong decision by 

releasing something that should not have been released or not releasing something that should have 

been released. 

By focusing on those videos that are truly in the public interest to ensure transparency and 

accountability, the time, costs, uncertainty, and liability risks for local governments can be greatly 

reduced. 

 

Approach Taken by Other Jurisdictions and the National ACLU  

States, counties, and municipalities across the nation are grappling with this issue as well. A New York 

Times article included in this packet highlights the privacy and cost issues posed by poorly defined 

public information rules in other jurisdictions.1 

Some states, like Texas and North Carolina, have moved to almost entirely restrict access to body 

camera footage under their public information acts. Model legislation for the National Chapter of the 

ACLU (included in this packet) provides numerous privacy protections for crime victims and witnesses 

and limits who can access body camera video through public information act requests.2 

                                                           
1 “Downside of Police Body Cameras: Your Arrest Hits YouTube,” New York Times (April 26, 2015) – pp. 5-8 
2 ACLU Model Act for Regulating the Use of Body Worn Cameras by Law Enforcement, Version 2.1 (June 2018) – pp. 9-17 
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Among the protections Under the National ACLU legislation, apparent crime victims or people seeking 

to anonymously report a crime or assist in an ongoing law enforcement investigation, can require a law 

enforcement officer to shut down their body camera.3 The Model Act also provides that certain 

categories of body camera footage may not be released to the public unless there is written permission 

from the non-law enforcement subjects in the video.4 

 

Approach Taken by MACo 

MACo rejected the more extreme actions taken by some other states and even the ACLU Model Act 

and instead focused on a more balanced approach between transparency and privacy. MACo worked 

collaboratively with the Maryland Municipal League, the Maryland Association of Boards of 

Education, state and local law enforcement, the Maryland-Delaware-DC Press Association, Common 

Cause of Maryland, the Maryland Coalition Against Sexual Assault, and the ACLU of Maryland. 

As a result of those deliberations, SB 788 of 2018 addressed the concerns of all of these organizations, 

except for the ACLU of Maryland. Both the Press Association and Common Cause took the unusual 

step of testifying that SB 788 raised no issues of concern and that the bill would not affect the ability of 

either the press or the public to receive body camera footage where the public interest might be 

involved. 

MACo remains frustrated and perplexed by the continuing opposition of the ACLU of Maryland. 

MACo rejects several of the legal assertions posed in their arguments, including their claim that all 

police records are necessarily investigatory records. Additionally, the ACLU of Maryland provided 

several examples of body camera video, such as police planting evidence or preventing access to a 

neighborhood after an office shooting, that they argued would be restricted under SB 788. MACo 

categorically believes these examples would be accessible through PIA requests under SB 788, based on 

a plain language reading of the bill. A full legal response from Baltimore City Solicitor Andre Davis to 

the ACLU’s arguments is included as part of this packet.5 

 

Provisions of SB 788 

SB 788 addressed the concerns presented above while not altering any rights under criminal or civil 

discovery or existing PIA exceptions. 

1. Accountability 

The bill provided that, subject to existing law and PIA exceptions, a records custodian shall provide 

personal surveillance video of an incident where something happened that could raise public concern. 

This includes everything from issuing a citation, conducting a stop-and-frisk, or making an arrest, to 

causing injury or death of an individual. Even a mere allegation of officer misconduct subjects the 

video to PIA disclosure. 

                                                           
3 ACLU Model Act, Section 1 (d)(2 and 3) – p. 10 
4 ALCU Model Act, Section 1 (l)(1) – p. 13 
5 Letter from City Solicitor Andre Davis (February 26, 2018) – pp. 18-19 
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2. Victim Protections 

SB 788 prohibited the release of video showing victims of domestic violence, sexual crimes, or abuse 

unless requested by a person in interest. If the person in interest making the request is the alleged 

perpetrator of the crime or has been found responsible for the crime, the person may view the video but 

not receive a copy of it. This prevents further shaming or abuse of the victim. The bill also requires law 

enforcement to notify a victim who falls under these classifications whenever anyone makes a request 

for their video under the PIA.  

Finally, the bill prohibited the release of video that directly depicts the death of a law enforcement 

officer, first responder, or other government employee that occurred in the performance of the 

individual’s duties. 

 

3. Clarity and Protection from Abusive Requests 

The bill restricted the release of other personal surveillance video (essentially where nothing of public 

concern happened) unless requested by a person in interest. This would save significant time and 

resources for records custodians. Such video must still be maintained under existing record retention 

laws and for liability purposes. 

 

Conclusion 

Counties believe addressing personal surveillance video under the PIA is an issue that must be 

addressed. If nothing is done, the state will continue to have jurisdictions that decline to adopt body 

cameras due to privacy, liability, and cost concerns. Greater clarity and direction are needed under the 

PIA, whether it is the approach proposed by SB 788 or the National ACLU Model Act. MACo remains 

willing to work with the Committee and other stakeholders to advance this important and necessary 

issue. 
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NEW YORK TIMES 

https://www.nytimes.com/2015/04/27/us/downside-of-police-body-cameras-
your-arrest-hits-youtube.html 

Downside of Police Body Cameras:  
Your Arrest Hits YouTube 
By TIMOTHY WILLIAMS 

APRIL 26, 2015 
 

 
Officer Daniel Enriquez patrolling the streets of Seattle.  
Credit: Evan McGlinn for The New York Times 

 
Police departments around the country have been moving with unusual speed to equip officers with body 

cameras to film their often edgy encounters with the public. But the adoption of these cameras has created a 

new conflict over who has the right to view the recordings. 

In Seattle, where a dozen officers started wearing body cameras in a pilot program in December, the department 

has set up its own YouTube channel, broadcasting a stream of blurred images to protect the privacy of people 

filmed. Much of this footage is uncontroversial; one scene shows a woman jogging past a group of people and 

an officer watching her, then having a muted conversation with people whose faces have been obscured. 

“We were talking about the video and what to do with it, and someone said, ‘What do people do with police 

videos?’ ” said Mike Wagers, chief operating officer of the Seattle police. His answer: “They put it on 

YouTube.” 

 

But YouTube video from other police body cameras can be violent and disturbing. 
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Mr. Enriquez is one of a dozen of the city’s police officers who wear a  
body camera, mounted to the left side of his uniform.  
Credit: Evan McGlinn for The New York Times 

 

Scenes unfold slowly, in cinéma vérité style, as officers go about their work until a moment arrives when 

someone is suddenly shot and killed. Sometimes words are exchanged before the shootings, but often they occur 

in silence. The footage has little in common with the stylized deaths in Hollywood movies: There is often no 

sign of bleeding, and bodies lay twisted as if they have been broken. 

In Bremerton, Wash., the police chief, Steven Strachan, is wary about making such footage public. After testing 

body cameras last year, he decided not to buy them for his 71 officers because he feared that the state’s public 

records laws would require him to turn over the film. 

Requests for footage, he said, would create an unwieldy administrative burden for his small department and 

could potentially violate privacy. 

“We hit the pause button,” Chief Strachan said. “Our view is we don’t want to be part of violating people’s 

privacy for commercial or voyeuristic reasons. Everyone’s worst day is now going to be put on YouTube for 

eternity.” 

Since the death of Michael Brown, an unarmed teenager who was fatally shot during an encounter with a police 

officer in Ferguson, Mo., in August, departments around the country have begun requiring officers to record 

their interactions with the public to hold them accountable for their behavior, as well as to protect them against 

false charges. 

Most big city police departments — including Chicago, Los Angeles, New York and Philadelphia — are still 

testing body cameras, and it could be at least a year before a significant number of officers in those cities are 

wearing them. But the battle over who has the right to see the film is well underway. 

At recent public forums, including in Los Angeles, advocates for the cameras have pressed the police to make 

the footage public. They pointed to police killings of unarmed black men and boys that did not lead to criminal 

charges, saying recordings could provide a fuller view of events than police accounts or even witness testimony. 

MACo Testimony Packet for 9/13/2018 EHE Briefing on PIA and Body Cameras - PAGE 6

http://www.nytimes.com/interactive/2014/08/13/us/ferguson-missouri-town-under-siege-after-police-shooting.html


Several of the killings have been captured by surveillance cameras or by bystanders with mobile phones. They 

include the death of Walter L. Scott, who was shot several times in the back by a police officer in North 

Charleston, S.C., this month. 

“If the public doesn’t have the opportunity to view the video on their own, they are left with the police version 

of what happened, and as we’ve seen recently, their version isn’t always what happened,” said Laniece 

Williams, spokeswoman for the Philadelphia Coalition for Racial, Economic and Legal Justice. 

“Even in cases where there isn’t a fatal shooting,” she continued, “there are instances where police brutalize 

people and the public should be able to see the video.” 

Some state legislatures, though, are coming out against broad disclosure policies. Among a flurry of 87 bills 

related to body cameras that have been introduced in 29 legislatures, 15 states are moving to limit what the 

public is allowed to see from the recordings. In some cases, lawmakers have sought to remove the videos from 

public records laws, according to data from the National Conference of State Legislatures. 

“The issue challenges the assumption that everything that happens in public should be public,” said James 

McMahan, policy director for the Washington Association of Sheriffs and Police Chiefs. “But I don’t know that 

we want a woman standing there with bruises and scratches and other signs of domestic violence to be posted 

on YouTube. The instance of her being posted online forever might be a greater crisis than the original 

incident.” 

 
The department broadcasts the footage on its own  
YouTube channel, with faces obscured and conversations  
muted to protect the privacy of people being filmed.  
Credit: Evan McGlinn for The New York Times 

 

In Philadelphia, where officers have fired at suspects at a rate of nearly once each week during the past eight 

years and where the city has paid out millions of dollars to victims of police brutality, residents have strongly 

called for officers to be equipped with body cameras. 

Activists like Ms. Williams say they fear that much of the video will never be seen publicly. They point to the 

department’s refusal to publicly release surveillance camera footage of the death of Brandon Tate-Brown, 26, 

who was shot by the police in December after being stopped for driving with his headlights off. 

The Philadelphia police said that they had shown the video to Mr. Tate-Brown’s family, and that the department 

had not yet devised a policy on the release of video from body cameras. 
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In Florida, the Sarasota Police Department has temporarily halted its body camera program after an American 

Civil Liberties Union of Florida lawyer sued over the cost of obtaining footage. The city said it would charge 

$18,000 for 84 hours of video to be placed on DVDs — about $214 an hour of video. 

Some of the most intense public discussion of the issue is taking place in Washington State, where state law 

allows anyone to file a public records request to obtain body camera recordings. 

In Bremerton, Chief Strachan tested body cameras last fall before deciding not to purchase them. He said the 

demands the department had received for video during the testing period had been too burdensome. 

 “We got a request for any and all video shot by a police officer,” he said. “It’s pretty much impossible.” 

In nearby King County, Sheriff John Urquhart said he would not equip his deputies with cameras until 

lawmakers reworked disclosure rules. 

“I’d do it in a heartbeat,” he said, “but if the public wants body cameras, they’re going to have to give 

something up on public disclosure.” 

Legislation being considered in the State House of Representatives would generally limit access to the 

recordings to civilians directly involved in the encounter. Representative Drew Hansen, who introduced the bill, 

said there had been public records requests for “anything interesting,” including barroom fights. 

But Mr. Wagers, the chief operating officer of the Seattle police, said he understood that the proliferation of 

body cameras had whetted the public’s appetite for access to the footage. The department, he said, is testing 12 

body cameras but plans to outfit 900 patrol officers in 2016. 

He said the ultimate goal was to post online every moment of officers’ body camera recordings. 

“What’s the purpose of collecting the data?” he asked. “To move to accountability and get to the truth.” 
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A MODEL ACT FOR REGULATING THE USE OF 

BODY WORN CAMERAS BY LAW ENFORCEMENT 

 

Be it enacted by the [NAME OF THE STATE LEGISLATIVE BODY]: 

 
SECTION 1.  

(a) Only law enforcement officers with the authority to conduct searches and make arrests shall be 

permitted to wear a body camera.  Such body cameras shall be worn in a location and manner 

that maximizes the camera’s ability to capture video footage of the officer’s activities.   

(b) Both the video and audio recording functions of the body camera shall be activated whenever a 

law enforcement officer is responding to a call for service or at the initiation of any other law 

enforcement or investigative encounter between a law enforcement officer and a member of the 

public, except that when an immediate threat to the officer’s life or safety makes activating the 

camera impossible or dangerous, the officer shall activate the camera at the first reasonable 

opportunity to do so.  The body camera shall not be deactivated until the encounter has fully 

concluded and the law enforcement officer leaves the scene. 

(c) A law enforcement officer who is wearing a body camera shall notify the subject(s) of the 

recording that they are being recorded by a body camera as close to the inception of the 

encounter as is reasonably possible. 

(d) Notwithstanding the requirements of subsection (b): 

(1) Prior to entering a private residence without a warrant or in non-exigent circumstances, a 

law enforcement officer shall ask the occupant if the occupant wants the officer to 

discontinue use of the officer’s body camera.  If the occupant responds affirmatively, the 
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law enforcement officer shall immediately discontinue use of the body camera; 

(2) When interacting with an apparent crime victim, a law enforcement officer shall, as soon 

as practicable, ask the apparent crime victim, if the apparent crime victim wants the 

officer to discontinue use of the officer’s body camera.  If the apparent crime victim 

responds affirmatively, the law enforcement officer shall immediately discontinue use of 

the body camera; and 

(3) When interacting with a person seeking to anonymously report a crime or assist in an 

ongoing law enforcement investigation, a law enforcement officer shall, as soon as 

practicable, ask the person seeking to remain anonymous, if the person seeking to remain 

anonymous wants the officer to discontinue use of the officer’s body camera.  If the 

person seeking to remain anonymous responds affirmatively, the law enforcement 

officer shall immediately discontinue use of the body camera. 

(e) All law enforcement offers to discontinue the use of a body camera made pursuant to 

subsection (d), and the responses thereto, shall be recorded by the body camera prior to 

discontinuing use of the body camera. 

(f) Body cameras shall not be used surreptitiously.  

(g) Body cameras shall not be used to gather intelligence information based on First Amendment 

protected speech, associations, or religion, or to record activity that is unrelated to a response to 

a call for service or a law enforcement or investigative encounter between a law enforcement 

officer and a member of the public, and shall not be equipped with or subjected to any real time 

facial recognition technologies. 

(h) Law enforcement officers shall not activate a body camera while on the grounds of any public, 

private or parochial elementary or secondary school, except when responding to an imminent 

threat to life or health. 

(i) Body camera video footage shall be retained by the law enforcement agency that employs the 
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officer whose camera captured the footage, or an authorized agent thereof, for six (6) months 

from the date it was recorded, after which time such footage shall be permanently deleted.   

(1) During the six (6) month retention period, the following persons shall have the right to 

inspect the body camera footage: 

(A) Any person who is a subject of body camera video footage, and/or their designated 

legal counsel; 

(B) A parent of a minor subject of body camera video footage, and/or their designated 

legal counsel; 

(C) The spouse, next of kin or legally authorized designee of a deceased subject of body 

camera video footage, and/or their designated legal counsel; 

(D) A law enforcement officer whose body camera recorded the video footage, and/or 

their designated legal counsel, subject to the limitations and restrictions in this Act; 

(E) The superior officer of a law enforcement officer whose body camera recorded the 

video footage, subject to the limitations and restrictions in this Act; and 

(F) Any defense counsel who claims, pursuant to a written affidavit, to have a reasonable 

basis for believing a video may contain evidence that exculpates a client.   

(2) The right to inspect subject to subsection (i)(1) shall not include the right to possess a copy 

of the body camera video footage, unless the release of the body camera footage is 

otherwise authorized by this Act or by another applicable law. 

(3) When a body camera fails to capture some or all of the audio or video of an incident due to 

malfunction, displacement of camera, or any other cause, any audio or video footage that is 

captured shall be treated the same as any other body camera audio or video footage under 

the law.  

(j) Notwithstanding the retention and deletion requirements in subsection (i): 

(1) Video footage shall be automatically retained for no less than three (3) years if the video 
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footage captures an interaction or event involving:  

(A) Any use of force; or 

(B) An encounter about which a complaint has been registered by a subject of the video 

footage.   

(2) Body camera video footage shall also be retained for no less than three (3) years if a longer 

retention period is voluntarily requested by:  

(A) The law enforcement officer whose body camera recorded the video footage, if that 

officer reasonably asserts the video footage has evidentiary or exculpatory value;  

(B) Any law enforcement officer who is a subject of the video footage, if that officer 

reasonably asserts the video footage has evidentiary or exculpatory value;  

(C) Any superior officer of a law enforcement officer whose body camera recorded the 

video footage or who is a subject of the video footage, if that superior officer 

reasonably asserts the video footage has evidentiary or exculpatory value;  

(D) Any law enforcement officer, if the video footage is being retained solely and 

exclusively for police training purposes; 

(E) Any member of the public who is a subject of the video footage;  

(F) Any parent or legal guardian of a minor who is a subject of the video footage; or 

(G) A deceased subject’s spouse, next of kin, or legally authorized designee.   

(k) To effectuate subsections (j)(2)(E), (j)(2)(F) and (j)(2)(G), any member of the public who is a 

subject of video footage, the parent or legal guardian of a minor who is a subject of the video 

footage, or a deceased subject’s next of kin or legally authorized designee, shall be permitted to 

review the specific video footage in question in order to make a determination as to whether 

they will voluntarily request it be subjected to a three (3) year retention period. 

(l) All video footage of an interaction or event captured by a body camera, if that interaction or event 

is identified with reasonable specificity and requested by a member of the public, shall be 
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provided to the person or entity making the request in accordance with the procedures for 

requesting and providing government records set forth in the [NAME OF STATE OPEN 

RECORDS ACT/FOIA LAW]. 

(1) Notwithstanding the public release requirements in subsection (l), the following categories 

of video footage shall not be released to the public in the absence of express written 

permission from the non-law enforcement subject(s) of the video footage: 

(A) Video footage not subject to a minimum three (3) year retention period pursuant to 

subsection (j); and 

(B) Video footage that is subject to a minimum three (3) year retention period solely 

and exclusively pursuant to subsection (j)(1)(B) or (j)(2).  

(2) Notwithstanding any time periods established for acknowledging and responding to records 

requests in [NAME OF STATE OPEN RECORDS ACT/FOIA LAW], responses to 

requests for video footage that is subject to a minimum three (3) year retention period 

pursuant to subsection (j)(1)(A), where a subject of the video footage is recorded being 

killed, shot by a firearm, or grievously injured, shall be prioritized and the requested video 

footage shall be provided as expeditiously as possible, but in no circumstances later than 

five (5) days following receipt of the request. 

(3) Whenever doing so is necessary to protect personal privacy, the right to a fair trial, the 

identity of a confidential source or crime victim, or the life or physical safety of any 

person appearing in video footage, redaction technology may be used to obscure the face 

and other personally identifying characteristics of that person, including the tone of the 

person’s voice, provided the redaction does not interfere with a viewer’s ability to fully, 

completely, and accurately comprehend the events captured on the video footage. 

(A) When redaction is performed on video footage pursuant to subsection (l)(3), an 

unedited, original version of the video footage shall be retained pursuant to the 
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requirements of subsection (i) and (j). 

(B) Except pursuant to the rules for the redaction of video footage set forth in 

subsection (l)(3) or where it is otherwise expressly authorized by this Act, no other 

editing or alteration of video footage, including a reduction of the video footage’s 

resolution, shall be permitted. 

(4) The provisions governing the production of body camera video footage to the public in 

this Act shall take precedence over all other state and local laws, rules, and regulations to 

the contrary. 

(m) Body camera video footage may not be withheld from the public on the basis that it is an 

investigatory record or was compiled for law enforcement purposes where any person under 

investigation or whose conduct is under review is a police officer or other law enforcement 

employee and the video footage relates to that person’s on-the-job conduct. 

(n) Any video footage retained beyond six (6) months solely and exclusively pursuant to 

subsection (j)(2)(D) shall not be admissible as evidence in any criminal or civil legal or 

administrative proceeding. 

(o) No government agency or official, or law enforcement agency, officer, or official may publicly 

disclose, release, or share body camera video footage unless: 

(1) Doing so is expressly authorized pursuant to this Act or another applicable law; or 

(2) The video footage is subject to public release pursuant to subsection (l), and not 

exempted from public release pursuant to subsection (l)(1).  

(p) No law enforcement officer shall review or receive an accounting of any body camera video 

footage that is subject to a minimum three (3) year retention period pursuant to subsection (j)(1) 

prior to completing any required initial reports, statements, and interviews regarding the 

recorded event, unless doing so is necessary, while in the field, to address an immediate threat 

to life or safety. 
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(q) Video footage that is not subject to a minimum three (3) year retention period shall not be: 

(1) Viewed by any superior officer of a law enforcement officer whose body camera recorded 

the footage absent a specific allegation of misconduct; or 

(2) Subjected to facial recognition or any other form of automated analysis or analytics of any 

kind, unless: 

(A) A judicial warrant providing authorization is obtained; 

(B) The judicial warrant specifies the precise video recording to which the 

authorization applies;  

(C) The authorizing court finds there is probable cause to believe the video footage 

contains evidence that is relevant to an ongoing felony criminal investigation; and 

(D)  The judicial warrant is consistent with the prohibitions contained in Section 1(g) of 

this Act. 

(r) Video footage shall not be divulged or used by any law enforcement agency for any commercial 

or other non-law enforcement purpose. 

(s) Where a law enforcement agency authorizes a third-party to act as its agent in maintaining body 

camera footage, the agent shall not be permitted to independently access, view, or alter any video 

footage, except to delete videos as required by law or agency retention policies. 

(t) Should any law enforcement officer, employee, or agent fail to adhere to the recording or retention 

requirements contained in this chapter, intentionally interfere with a body camera’s ability to 

accurately capture video footage, or otherwise manipulate the video footage captured by a body 

camera during or after its operation:   

(1) Appropriate disciplinary action shall be taken against the individual officer, employee or 

agent; 

(2) A rebuttable evidentiary presumption shall be adopted in favor of criminal defendants who 

reasonably assert that exculpatory evidence was destroyed or not captured; and 
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(3) A rebuttable evidentiary presumption shall be adopted on behalf of civil plaintiffs suing the 

government, a law enforcement agency and/or law enforcement officers for damages based 

on police misconduct who reasonably assert that evidence supporting their claim was 

destroyed or not captured.   

(u) The disciplinary action requirement and rebuttable presumptions in subsection (t) may be 

overcome by contrary evidence or proof of exigent circumstances that made compliance 

impossible. 

(v) Whenever a law enforcement officer equipped with a body camera is involved in, a 

witness to, or within viewable sight range of either a police use of force that results in a 

death, a police use of force where the discharge of a firearm results in an injury, or any 

law enforcement officer conduct that becomes the subject of a criminal investigation: 

(1) Such officer’s body camera shall be immediately seized by the officer’s agency or 

department, or the agency or department conducting the related criminal 

investigation, and maintained in accordance with the rules governing the 

preservation of evidence;  

(2) All data on the seized body camera shall be maintained in accordance with the 

rules governing the preservation of evidence; and 

(3) A copy of the data on the seized body camera shall made in accordance with 

prevailing forensic standards for data collection and reproduction and shall be 

made available to the public where required pursuant to Section 1(l) of this Act.   

(w) Any body camera video footage recorded in contravention of this Act or any other 

applicable law may not be offered as evidence by any government entity, agency, 

department, prosecutorial office, or any other subdivision thereof in any criminal or civil 

action or proceeding against any member of the public.  
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(x) Any law enforcement policy or other guidance regarding body cameras, their use, or the 

video footage therefrom that is adopted by a state, county, or local government entity or 

agency, including any police or sheriff’s department,  shall be made publicly available 

on that entity’s or agency’s website. 

(y) Nothing in this chapter shall be read to contravene any laws governing the maintenance, 

production, and destruction of evidence in criminal investigations and prosecutions. 

(z) As used in this Act: 

(1) “Law enforcement officer” shall mean any person authorized by law to conduct 

searches and effectuate arrests and who is employed by the state, by a state 

subsidiary, or by a county, municipal, or metropolitan form of government. 

(2) “Subject of the video footage” shall mean any identifiable law enforcement officer 

or any identifiable suspect, victim, detainee, conversant, injured party, or other 

similarly situated person who appears on the body camera recording, and shall not 

include people who only incidentally appear on the recording. 

(3) “Use of force” shall mean any action by a law enforcement officer that (A) results 

in death, injury, complaint of injury, or complaint of pain that persists beyond the 

use of a physical control hold, or (B) involves the use of a weapon, including a 

personal body weapon, chemical agent, impact weapon, extended range impact 

weapon, sonic weapon, sensory weapon, conducted energy device, or firearm, 

against a member of the public, or (C) involves any intentional pointing of a 

firearm at a member of the public. 

(4) “Video footage” shall mean any images or audio recorded by a body camera. 

SECTION 2. This Act shall take effect [DATE] 
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CITYOFBALTIMORE

CATHERINEE. PUGH,
Mayor

DEPARTMENTOF LAW
ANDREM. DAVIS, CITY SOLICITOR
100 N. HOLLIDAY STREET
SUITE 101, CITYHALL
BALTIMORE, MD 21202

February 26, 2018

Honorable Chair Conway
Honorable Vice-Chair Pinsky
Members of the Senate Education, Health and Environmental Affairs Committee

Re: SB788

Dear Chair Conway, Vice-Chair Pinsky, and Members of the Committee:

Baltimore City wants to assure this Committee that, if Senate Bill 788 passes,
it will not prevent access to any videos discussed by David Rocah of the Maryland
Chapter of the ACLU at the hearing on the bill.  He is misinformed.  And, his view
of the bill is not in-line with the National ACLU position on this issue.

Videos that capture any police misconduct, including the planting of
evidence, would not be prohibited from release under this bill.  Rather, the bill states
plainly that it has no effect on any video if “a complaint or allegation of officer

misconduct made against any law enforcement officer involved in the incident.”  SB

788, p. 6, lines 25-27.

Videos of any stops or detentions would not be prohibited from release under
this bill.  Rather, the bill states plainly that it has no effect on any video that depicts
any “arrest, attempted arrest, temporary detention, attempted temporary detention. .

.”  SB 788, p. 6, lines 21-22.  Mr. Rocah’s assertion that this bill would prevent the
release of videos he has never seen, like those in the ACLU of Maryland’s pending

Public Information Act request, is misplaced.  The Public Information Act, and this
bill, always operate based on the content of the record.  If the content of a video
shows a stop or detention of any person, this bill would have no effect.

Mr. Rocah is equally wrong in the following two assertions contained in his
testimony:

1. All police records are investigatory, and
2. Privacy can be protected under the current law.
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Sen. Conaway
Sen. Pinsky

February 26, 2018
Page 2

First, not all police records are investigatory.  The Maryland Attorney General has
stated clearly that the information contained in an arrest report, including “the date,

suspect’s name, address, age, race” is not an investigatory record, even though the
person was arrested in the course of an investigation of an offense.  63 Md. Op.
Atty. Gen. 543 (1978).  This is true even if that same information was contained in
a video.

Second, Maryland’s Highest Court has clearly stated: “As we previously

expressed, and as we reiterate today, there are no discrete ‘public interest,’
‘personal information,’ or ‘unwarranted invasion of privacy’ exceptions to the
MPIA.” Police Patrol Security Systems v. Prince George’s County, 378 Md. 702,
716-17 (2003)(emphasis added)(citation omitted) (cited for this point in Md. Pub.
Info. Act Manual (14th ed., Oct. 2015), p. 3-6)). That same case provided that
“although not enumerated specifically, the Constitution of Maryland, Maryland

Declaration of Rights, and Constitution of the United States of America are potential
sources of law that could create exemptions to the MPIA.” Id. at 715, n.5.  This bill
would shield videos that depict sexual assault and abuse victims from having to go
through such a review.  Also, it would give needed direction to government lawyers
on how to treat these videos.

This balanced approach was recommended by retired federal judge Frederic
N. Smalkin and members of the Maryland Commission Regarding the
Implementation and Use of Body Cameras by Law Enforcement Officers that he
chaired.  2015 Md. Laws, ch. 129, §2. Ironically, Mr. Rocah was a member of that
Commission.  The General Assembly should heed the advice of the Commission and
guarantee that the privacy of crime victims is protected by enacting this law.

Sincerely yours,

/s/

Andre M. Davis
City Solicitor
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