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October 13, 2015 

Mr. Abba Poliakoff Mr. Jim Soltesz 

Co-Chair, Regulatory Reform Commission       Co-Chair, Regulatory Reform Commission 

Gordon Feinblatt, LLC          Soltesz 

233 East Redwood Street          2 Research Place, Suite 100 

Baltimore, MD 21202          Rockville, MD 20850 

 

Dear Mr. Poliakoff and Mr. Soltesz: 

 

The Maryland Association of Counties (MACo) is pleased to submit the following four 

regulation and policy recommendations to the Regulatory Reform Commission for its 

consideration. MACo appreciates the hard work of both you and the Commission members. It 

is easy to call for regulatory efficiency and simplification, but far more challenging to actually 

implement such reforms. The four recommendations, which are detailed further in this letter, 

include: 

(1) Creating an exception process for the requirement that septic systems located outside a 

critical area must use “best available technology” for the removal of nitrogen (BAT) and 

aggressively reviewing sewage disposal technologies that could qualify as BAT 

 

(2) Ensuring full credit is being given for all best management practices (BMPs) that are being 

used to reduce water pollution and nutrient reduction goals under the Chesapeake Bay 

Total Maximum Daily Load (TMDL) or a local TMDL  

 

(3) Reforming the State Highway Administration (SHA) highway access permit process to 

ensure greater clarity, responsiveness, and synchronization with the development process  

 

(4) Updating public school construction funding formulas and guidelines to address 

dramatically increasing construction costs 

MACo also wishes to acknowledge and thank the Maryland Department of the Environment 

(MDE) for its ongoing efforts in reforming the stormwater restoration project permit process 

and the Maryland Department of Planning and Sustainable Growth Commission for their 

pending review of Priority Funding Areas and rural growth issues; both of which portend 

improved intergovernmental cooperation. 
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BAT Septic System Exception Process and Technology Review 

State law requires the use of BAT septic systems in designated critical areas (those areas 

within 1,000 feet of the Chesapeake Bay, an Atlantic Coastal Bay, or one of their tributaries). 

Such a requirement is supported by scientific research showing that BAT systems within the 

critical area significantly reduce the amount of nitrogen being discharged into the nearby 

waterway by the septic system. 

 

However, MDE subsequently adopted regulations requiring BAT for all new and many 

replacement septic systems outside of the critical area as well (COMAR 26.04.02.07). MACo 

and the Maryland Conference of Local Environmental Health Directors question whether a 

blanket requirement makes sense and believe MDE should allow exceptions where 

reasonable.  

 

The science on the nitrogen reduction benefits of BAT septic systems is less clear once outside 

of the critical area, and becomes heavily dependent on local geologic and hydrologic 

conditions. This uncertainty, when combined with the significant costs of owning a BAT 

septic system (up to $12,000 plus annual maintenance and energy costs), can place an 

unnecessary burden on homeowners and create affordable housing challenges in rural areas. 

MACo and the county environmental health directors believe an exception process could 

reasonably address these concerns. 

 

Additionally, there are emerging and existing on-site sewage disposal technologies, such as 

sand mound systems, which could provide treatment levels equivalent to BAT. Some of these 

systems are also potentially more cost-effective than current BAT options. MACo and the 

county environmental health directors urge MDE to undertake an aggressive review of 

potential BAT technology in order to provide maximum flexibility and options to affected 

property owners. 

 

Proper Credit for TMDL Best Management Practices  

 

Both the State and county governments have invested significant resources to meet their 

water pollution and nutrient reduction goals under the Chesapeake Bay TMDL and local 

TMDLs. However, some implemented BMPs are not being recognized and credited toward 

the TMDL goals. For example, this lack of credit can occur where a property owner uses 

private funding to create a BMP rather than public dollars, which is a somewhat common 

occurrence in the agricultural sector. 
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Maryland and its counties can only achieve their TMDL goals through strenuous effort and 

investment; it makes no sense to ignore appropriate BMP efforts. MACo urges MDE, the 

Maryland Department of Agriculture, and other key state agencies to improve the BMP 

identification and credit process to ensure credit for as many valid BMPs as possible. 

 

Highway Access Permit Process Reform 

 

During the 2015 General Assembly Session, MACo joined with a coalition of stakeholders 

(including the Maryland Municipal League, Maryland National Capital Park and Planning 

Commission, homebuilders, and commercial builders) calling for reforms to the SHA’s 

highway access permit process (HB 621/SB 656). The stakeholders sought: (1) concrete action 

timeframes of no more than 120 days after receipt of a complete permit application; (2) 

written explanation of why a permit was granted or denied; and (3) review of the permit 

earlier in the development process, before a developer or local government has invested 

significant resources on a project. 

 

SHA pledged to collaborate with the stakeholders during the 2015 interim and the legislation 

was tabled. SHA started the process by holding a public forum on August 5 and subsequently 

authorized its regional district offices to make access permit decisions on its behalf. MACo is 

appreciative of the work of SHA to date, but some concerns and questions remain 

unaddressed. MACo urges SHA to continue to meet with the counties and other stakeholders 

to continue the reform efforts.  

 

Updating Public School Construction Funding Formulas and Guidelines 

 

The State and county governments have shared responsibility for financing K-12 public 

school construction projects. However, dramatically increasing project costs are straining state 

and local budgets and creating an even longer backlog of projects. According to information 

provided by the Interagency Committee on School Construction, square foot costs for new 

construction increased from $138.75/square foot in FY 2003 to $233/square foot in FY 2016, a 

68% increase. Surprisingly, four recent school construction bids showed that the square 

footage figure should have been approximately $271/square foot. 

 

These dramatic cost increases are attributable to a variety of factors, including the direct and 

indirect costs of state-mandated environmental and labor regulations. New stormwater 

requirements and environmental energy standards have affected architectural and 

engineering costs (both locally-borne) and construction costs (shared by the State and county 

based on a statutory formula and regulations). Maryland’s prevailing wage law, which was 
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recently expanded to essentially include all school construction projects, has increased labor 

and administrative compliance costs. A recent study on the effect of the expansion indicates a 

more than 11% increase in construction costs due to the application of the prevailing wage 

rate.   

 

School construction requirements and funding formulas need to be examined more closely to 

recognize these modern cost factors and others, such as classroom technology needs, student 

safety improvements, and new teaching methods. Once these factors have been reviewed, 

MACo would encourage the updating of the State’s school construction funding formulas and 

guidelines to promote the smartest and most effective funding for modern schools. 

 

Conclusion 

 

MACo hopes that both the Commission and the affected state agencies will react favorably to 

these four recommendations. MACo believes they are reasonable proposals designed to 

promote efficiency, reduce costs, and better serve both the counties and citizens of Maryland. 

MACo staff and county officials are available to provide further information or assistance if 

needed. Again, thank you for your work. 

 

 

Sincerely, 

 

 

Michael Sanderson 

Executive Director 

MACo 


