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LOCAL POLLUTED RUNOFF FEES, FEDERAL FACILITY RESPONSIBILITIES 

 

Nine counties and Baltimore City in Maryland must develop a 

system to collect fees that will support their own programs to abate 

local polluted runoff.  These jurisdictions are the state’s most 

urbanized, and they are the only ones that come under the federal 

Clean Water Act’s (CWA) strictest, “Phase I” pollution control 

permit for municipalities. At the same time, a number of smaller 

municipalities have adopted a stormwater utility system on their 

own.  Local governments in Pennsylvania and Virginia have also 

adopted stormwater utilities that charge residents and businesses a 

fee to help remediate local polluted runoff.  Some of these counties 

and municipalities are home to federal facilities. 

 
The Clean Water Act and the Federal Responsibility to Pay 
Polluted Runoff Charges 

The CWA waived the federal government’s immunity from paying reasonable service charges for local stormwater 

management services. However, as of 2011, many federal facilities either had not been charged or were not paying 

fees in the municipal programs that already existed, or refused to pay into such programs in the future.  To clarify 

that the CWA provided federal facilities no exemption from those programs, Senator Ben Cardin led a successful 

effort in Congress to pass an amendment to the CWA stating explicitly that federal agencies were, indeed, liable to 

local governments for legitimately-passed and allocated local stormwater fees.  The President signed that bill into 

law in 2011 (33 U.S.C. §1323 (as amended by Pub. L. 111-378, s 1,124 Stat. 4128 (2011)).  Despite some 

misconceptions about local authority to set and collect fair fees from federal facilities, the law couldn’t be clearer: 

when it comes to paying reasonable local stormwater fees, all federal agencies are required to do so in the same 

manner and to the same extent as nongovernmental entities.  Maryland’s law requiring the nine counties and 

Baltimore City to set such fees was passed in 2012. 
 

A Federal Court’s Interpretation 

In a 2012 case out of Washington State (U.S. v. City of Renton et al., No. C11-1156JLR (W.D. Wash. May 25, 

2012), U.S. District Court Judge James L. Robart ruled that the Clean Water Act unambiguously waives sovereign 

immunity of the United States with respect to payments for reasonable service charges imposed by local 

governments for the control and abatement of water pollution; that the Stormwater Amendment (§313(c) of the 

Clean Water Act, known also as “The Cardin Amendment”) clarified this Federal responsibility for its agencies to 

pay stormwater program charges; and that the United States is responsible for paying reasonable service charges 

for local stormwater programs (U.S. v. City of Renton, at 11-18). 

 

Judge Robart also addressed an issue raised by the United States in this case and among local jurisdictions in 

Maryland: whether the cities’ rate structures (in this case, Vancouver and Renton, Washington) were 

“discriminatory” (in this case, because they provide a discount to the cities on their street acreage).   
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On this point, the Judge stated that in §313(a) of the statute, Congress indicates that the relevant comparison is not 

to other governmental bodies, but to nongovernmental entities also paying service charges (U.S. v. City of Renton, 

at 24). 

 

Again, the language in the CWA amendment reads that federal facilities “shall be subject to and comply with all 

federal, state, interstate and local requirements…in the same manner and to the same extent as any nongovernmental 

entity, including the payment of reasonable service charges.”  The Renton court explained that this means if a local 

jurisdiction charges residents and businesses a reasonably derived fee for stormwater management services, federal 

agencies with property in that jurisdiction must pay their proportionate contribution, just as other nongovernmental 

entities must do.  (It should be noted that another federal case (DeKalb County v. U.S., 108 Fed. Cl. 681 (Fed.Cl. 

2013), found that the federal government may not have to pay such fees retroactively, nor as a result of a local tax, 

versus a fee for services.) 

 
Legislative History  
 
The Renton court also reviewed the legislative history supporting this interpretation of the CWA.  According to the 

Congressional Record - Senate, Senator Cardin intended his amendment to be “a bill to clarify Federal responsibility 

to pay…localities for reasonable costs associated with the control and abatement of stormwater pollution.” (Senate 

Record, S11023).  At the same time, Congresswoman Norton, who sponsored the same bill in the House, explained 

that “[t]his bill simply clarifies current law, that the Federal Government has a responsibility to pay its normal and 

customary fees assessed by local governments for managing polluted stormwater runoff from Federal properties, 

just as private citizens have to pay.” (House Record, H879).  

 
Conclusion 
 
CBF urges counties and municipalities to review assessments 

of stormwater fees on federal facilities in light of this 

important court case and the federal law’s legislative history. 

Both indicate that, under the federal Clean Water Act, local 

jurisdictions across the Bay watershed that have local 

stormwater fee systems may charge the same reasonable fees 

to federal agencies with facilities within their jurisdictions as 

to nongovernmental entities there, and federal agencies are 

obligated to pay such fees in the same manner and to the same 

extent as nongovernmental entities. Such fair share 

contributions can be very helpful in assisting local 

governments pay for local polluted runoff abatement 

programs. 
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