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UNITED STATES OF AMERICA 
FEDERAL ENERGY REGULATORY COMMISSION 

 

Exelon Generation Company, LLC              Project No.: P-405-106 

 
MOTION TO INTERVENE 

OF THE LOCAL GOVERNMENT MEMBERS  
OF THE CLEAN CHESAPEAKE COALITION 

 
 The Allegany County Board of County Commissioners, the County 

Commissioners of Carroll County, the County Commissioners of Caroline County,  Cecil 

County, Maryland, the County Council of Dorchester County, the Frederick County 

Board of County Commissioners,  and  the County Commissioners of Kent County 

(collectively, the Clean Chesapeake Coalition (the “Coalition” or “CCC”)), by their 

undersigned counsel,  pursuant to 18 C.F.R. §§ 385.212 & 385.214, and the April 29, 

2013 notice of the Federal Energy Regulatory Commission (“FERC” or the 

“Commission”) in this proceeding, move for intervenor status in the above-captioned 

proceeding, and as grounds therefore states as follows: 

I. PRELIMINARY POSITION TAKEN BY THE COALITION 

A. Overview 

 The Conowingo Dam (the “Dam”) converted the lower Susquehanna River into a 

large stormwater management pond commonly known and referred to as the Conowingo 

Reservoir (Exelon, on its website, refers to the area behind the dam as the “Conowingo 

Pond”).  The Dam widened the natural course of the river.  During periods when the 

Conowingo Reservoir has not been full of sediments, the Dam also served to increase the 

depth of the Susquehanna River in the Conowingo Reservoir.  Widening and deepening 

the river slowed the rate of flow of water in the river which allowed suspended solids in 



the river to settle (fall out of suspension) on the bottom of the reservoir and become 

“trapped” in the same manner that a stormwater management pond “traps” sediments.   

 Like all stormwater management ponds, the Dam has altered the otherwise normal 

or natural flow of water in the Susquehanna River.  Like all stormwater management 

ponds that have not been maintained, (i.e., periodically dredged of the sediments that 

accumulate in the artificially created reservoir) during significant storm events, 

accumulated sediments have been scoured from the bottom of the reservoir and dumped 

in mass below the Dam, shocking the Maryland portion of the Chesapeake Bay with a 

blanket of deadly sediments. 

 In 1972, 20 million tons of sediments were scoured from the floor of the 

Conowingo Reservoir (and perhaps the other two lakes behind dams in the lower 

Susquehanna River) and deposited in the Maryland portion of the Chesapeake Bay and 

Bay tributaries, permanently killing flora and fauna and forever changing the Bay 

estuary.  Scour from significant storm events, as set forth in the table below, has 

continued to substantially contribute to the “blanket of death” that covers the Bay from 

the Dam to the Potomac River as the result of sediments that are flushed into the Bay in a 

period of a week or less in the aftermath of a significant storm.  The damage from such 

sediments has eliminated the oyster population above the Chesapeake Bay Bridge and has 

killed and will continue to kill the submerged aquatic vegetation (“SAV”) every time that 

it starts to regenerate.  Oysters are one of Mother Nature’s most efficient filters of the 

Bay and SAV is a foundational part of the Bay ecosystem. 
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The Conowingo Reservoir again has been filled with trapped sediments and again 

is fully loaded and ready to deliver another smothering blanket of death during the next 

significant storm event.1 

Table 1 

Sediment Scoured From The Conowingo Reservoir 
During Significant Storm Events2 

Storm Year Month Peak Flow 
Cu3/sec 

Volume Of 
Sediment 
Scoured – 

Million Tons 
Hurricane 

Agnes 1972 June 1,130,000 20 

Hurricane 
Eloise 1975 September 710,000 5 

Unnamed 1993 April 442,000 2 

Unnamed 1996 January 909,000 12 

Hurricane Ivan 2004 September 620,000 3 

Unnamed 2011 March 487,000 2 

Hurricane Irene 2011 July Unmeasured Unmeasured 

Tropical Storm 
Lee 2011 September 778,000 4 

Hurricane 
Sandy 2012 October Unreported Unreported 

(Satellite photographs from NOAA show Tropical Storm Lee deposited a plume of sediment that extended 
over 100 miles from the Dam to the mouth of the Potomac River.) 
 
 Billions of taxpayer dollars have been spent to dredge the navigable channels of 

the Bay and the channels into local marinas that have been clogged with sediments.  In 

                                                 
1 Hirsch, R.M., 2012, Flux of Nitrogen, Phosphorus, and Suspended Sediment from Susquehanna River 
Basin to Chesapeake Bay during Tropical Storm Lee, September 2011, as an Indicator of the Effects of 
Reservoir Sedimentation on Water Quality: U.S. Geological Survey Scientific Investigations Report 2012-
5185, 17 p., 6. 
2 Jeffrey Brainard, Big Year for Bay Storms, Bad Year for Bay Sediment?, Chesapeake Quarterly Vol. 10 
No. 4, Dec. 2011.  See link: http://www.mdsg.umd.edu/CQ/V10N4/main1/.  See also The Impact of 
Sediment on the Chesapeake Bay and its Watershed: U.S. Geological Survey, June 3, 2005.  See link: 
http://chesapeake.usgs.gov/SedimentBay605.pdf.  
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many cases, the largest source, if not the sole source, of those sediments is the 

Susquehanna River, including scour from the bottom of the Conowingo Reservoir.  As 

Table 1 above portrays, scour constitutes a significant volume of the sediments that have 

passed through the Dam and been deposited in the upper Bay (i.e., the Maryland portion 

of the Bay).  It makes much more economic and environmental sense to capture and 

remove those sediments accumulated in the reservoir behind the Dam (approximately 

9,000 acres or 3,600 hectares) then after they are spread over the Bay (approximately 

4,479 square miles). 

 Exelon receives at least two benefits from the Dam.  The Dam produces 572 

megawatts of electricity, which is enough electricity to power an average of 572,000 or 

more homes.3  In addition, Exelon receives renewable energy credits as the result of its 

operation of the Dam.  Those credits may be sold or used to offset air emissions from 

Exelon-owned power plants that burn fossil fuels in Illinois, Maryland and/or 

Pennsylvania, thereby enabling Exelon or other power companies to generate more 

electric power than they otherwise would be permitted to generate without such credits.4  

                                                 
3 The Central News Service reports that electricity from the Conowingo Hydroelectric Plant powers 
700,000 homes.  Jessica Wilde, Dishing the dam dirt, dealing with sediment at the Dam, Capital News 
Service, May 10, 2013. See link: http://cnsmaryland.org/2013/05/09/dishing-the-dam-dirt-dealing-with-
sediment-at-the-conowingo-dam/. 
4 Exelon owns/operates: the Southeast Chicago Energy Project in Chicago, Ill., the Cromby Generating 
Station in Phoenixville, Pa., the Chester Generating Station in Chester, Pa., the Eddystone Generating 
Station in Eddystone, Pa., Handsome Lake Generating Station in Kennerdell Pa., Croyden Generating 
Station in Bristol Township, Pa., Falls Generating Station in Fallsington, Pa., the Moser generating Station 
in Lower Pottsgrove, Pa., Delaware Generating Station in Philadelphia Pa., the Richmond Generating 
Station in Philadelphia, Pa., the Schuykill Generating Station in Philadelphia, Pa., the Southwalk 
Generating Station in Philadelphia, Pa., the Gould Street Generating Station in Baltimore, Md. and the 
North Cliff Generating Station in Baltimore, Md., and the Perryman Generating Station in Baltimore, Md., 
the Philadelphia Road generating Station in Baltimore, Md., Riverside Generating Station in Baltimore, 
Md.,, and the Westport Generating Station in Baltimore, Md.  See generally Exelon Corp. website: Energy 
> Generation > Fossil > Fossil Power Plants.  See link: 
http://www.exeloncorp.com/energy/generation/fossil.aspx. See also Exelon 2012 Summary Annual Report 
and Financial Section.  See link: 
http://www.exeloncorp.com/performance/investors/2012%20EXC%20Annual%20Report/package/dashboa
rd.html. 
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Coalition members are unaware that anyone has ever determined how much fossil fuel 

energy may be attributed to the renewable energy credits obtained as a result of the 

operation of the Dam.  In addition, the Conowingo Reservoir enables the Peach Bottom 

Nuclear Power Plant (also owned and operated by Exelon) to have a sufficient reservoir 

of cooling water to enable the continuous operation of that plant.5 

 Exelon is one of the largest electric energy producers in the United States and is 

ranked within the top 150 companies in the Fortune 500 list of companies.6  Exelon earns 

billions of dollars in revenues annually and reported $32.7 billion in revenues in 2011.7  

It is the leading nuclear power plant operator in the United States and maintains natural 

gas and oil burning power plants.8  Air emissions from the incineration of fossil fuels in 

Pennsylvania and Maryland undoubtedly contribute to the air pollution experienced by 

                                                 
5 The Dam moderates river flow, moderating the surges of high flow and the depletion of flow during dry 
conditions.  Susquehanna River Basin Commission, Conowingo Pond Management Plan: Publication No. 
242, June, 2006, 1, 21.  See link: http://www.srbc.net/planning/conowingo.htm.  The Coalition is unaware 
of what, if any, contaminants are emitted into the cooling water.  Exelon had to supply bottled drinking 
water to Chicago area residents due to tritium pollution in the cooling water at its Braidwood Nuclear 
Power Plant and was sued by the Illinois Attorney General due to its failure to properly manage such 
cooling water.  Exelon Braidwood Nuclear Facility Update on Tritium Releases and Groundwater Impacts: 
USGS Fact Sheet 2, April 2006.  See link: http://www.epa.state.il.us/community-relations/fact-
sheets/exelon-braidwood/exelon-braidwood-2.html. 
6 See generally “About Us” on Exelon’s website.  See link: 
http://www.exeloncorp.com/assets/newsroom/downloads/docs/CompanyFactSheets/fact_ExelonCorporatio
n.pdf. 

See generally “Exelon Corporation 2011 Investors Fact Book”.  See link: 
http://www.exeloncorp.com/assets/newsroom/downloads/docs/Financial/fact_EXCInvestorsFactBook.pdf. 

See generally “Corporate Structure” on Exelon’s website for a discussion on Exleon’s corporate 
structure.  See link: http://www.exeloncorp.com/peopleandculture/corporatestructure/overview.aspx. 
7 Id. Exelon’s 2011 Investors Fact Book provides that Exelon and Constellation combined for $32.7 billion 
in operating revenues for 2011. 
8 Exelon operates the Calvert Cliffs Nuclear Power Plant in Maryland and the Peach Bottom Atomic 
Energy Plant in Pennsylvania, among others.  See generally Exelon Corp. website for a list of Exelon-
operated nuclear plants and Exelon ownership interest nuclear plants: Energy > Generation > Nuclear > 
Nuclear Plants.  See link: http://www.exeloncorp.com/energy/generation/nuclear.aspx. 
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Marylanders.  The acid and nitrogen precipitation over Maryland from rain impacted by 

such fossil fuel emissions is not insignificant.9   

 The Dam has trapped the best sediment - sand - and released the most damaging 

sediments - clay and silt - into the Bay.10  The Bay has thus been deprived of sand that is 

necessary: (1) to hold the roots of SAV during storm events; (2) to support the shell beds 

of oysters; (3) to fortify shorelines and thus reduce erosion; and (4) to cover and suppress 

the clays and silts that are washed into the Bay so that those clays and silts (a) do not 

continue to emit phosphorus and nitrogen bound to them in the Susquehanna estuary, (b) 

do not continue to agitate into suspension and cloud the Bay waters; and (c) do not 

deprive Bay flora and fauna of needed sunlight and habitat. 

 If the Conowingo Reservoir is not dredged and maintained, the Bay will never 

recover.  Coalition members seek to intervene to urge FERC to place conditions on 

Exelon under the license to be issued that will require Exelon to dredge the Conowingo 

Reservoir and maintain the stormwater management pond created by the Dam so that a 

blanket of deadly sediments cannot be scoured from the bottom of the reservoir and 

deposited in the Bay during significant storm events.  The Coalition further requests that 

Exelon be required to unbury or replace oyster beds north of the Bay Bridge that have 

been buried in sediments scored from the floor of the Conowingo Reservoir.  Finally, the 

Coalition requests that Exelon be required to restore SAV in the upper Bay and upper 

Bay tributaries that have been smothered by sediments scoured from the floor of the 

                                                 
9 U.S. Environmental Protection Agency, Chesapeake Bay Total Maximum Daily Load for Nitrogen, 
Phosphorus, and Seidment, December 29, 2010, at § 4.6.2, pp. 4-33 -- 4-36. 
10 The Impact of the Susquehanna Sediments on the Chesapeake Bay, Chesapeake Bay Program Scientific 
and Technical Advisory Committee Workshop Report, May, 2000.  See link: 
http://www.chesapeake.org/stac/Pubs/Sediment_Report.pdf; Langland, M.J., and Cronin, T., 2003, A 
Summary Report of Sediment Processes in Chesapeake Bay and Watershed: U.S. Geological Survey 
Scientific Investigations Report 03-4123, 109 p. See link: http://pa.water.usgs.gov/reports/wrir03-4123.pdf. 
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Conowingo Reservoir and deprived of light and oxygen as a result of the inundation of 

silt and clay. 

 The Coalition observes that the science underpinning the points being made all 

comes from federal agencies and institutions funded by federal agencies and federal tax 

dollars.  The Coalition hopes that FERC will act consistently with federally conducted 

and federally funded studies, unless it is able to offer a scientifically based rationale for 

why such studies are invalid or unreliable and undeserving of due consideration. 

 The Coalition observes that significant federal financial resources have been 

devoted to dredging below the Dam.  Federal resources should be directed to the capture 

of sediments above the Dam before such sediments are widely dispersed over the Bay.  It 

would be more cost effective to capture sediments above the Dam than below.   To the 

extent that dredging of the Conowingo Reservoir will reduce the federal funds required to 

dredge the Bay in order to keep the Port of Baltimore and the stream of marine commerce 

viable, a portion of such savings could equitably be directed to assist Exelon with the cost 

of dredging and maintaining the Conowingo Reservoir. 

 The Dam has materially altered the type of sediments deposited in the Bay, and 

has caused such sediments to be withheld over time and then released and deposited in 

mass in a manner that causes widespread death and destruction to flora and fauna 

downstream.  Such sediments are initially generated by the citizens of New York and 

Pennsylvania.  The citizens of New York and Pennsylvania have received credits in the 

United States Environmental Protection Agency’s ("EPA”) Chesapeake Bay Total 

Maximum Daily Load for Nitrogen, Phosphorus, and Sediment, December 29, 2010 (the 

“2010 TMDL”) for the pollutants that were trapped in the Conowingo Reservoir before it 
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lost its trapping capacity.  Those upstream watershed states, therefore, have directly 

benefitted from a reservoir that is maintained and has trapping capacity.  Generally, the 

law requires all who benefit from a stormwater management pond to contribute to the 

cost of maintaining that pond, so perhaps those states should share in the cost of 

dredging.   

B. Facts relative to the Dam and the Conowingo Reservoir 

1. The magnitude of the loading from scour. 

The United States Geological Survey (“USGS”) reported that the average annual 

load of sediments from all nontidal sources to the Bay from 1990 to 2010 is 

approximately 4 million tons.11  Table 2 below depicts the percentage of the average 

annual sediment loading over the entire Bay attributed to scour from the Conowingo 

Reservoir during episodic events such as major storms. 

 

 

 

[THIS SPACE INTENTIONALLY LEFT BLANK] 

 

 

                                                 
11 Feature—Measuring Nutrient and Sediment Loads to the Chesapeake Bay: USGS, May 9, 2011. See 
link: http://chesapeake.usgs.gov/featuremeasuringnutrient-sedimentloads.html. 
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Table 2 

Sediment Loading from Storm Event Scour  
In Comparison to Average Annual Sediment Loading 

(All Sources) 

Storm Year 

Avg. Annual 
Sed. Load 

From All Non-
Tidal Sources - 
Million Tons 

Sed. Load from 
Scour – Million 

Tons 

% of Avg. 
Annual Load 
From Scour 

Hurricane 
Agnes 1972 4 20 500% 

Hurricane 
Eloise 1975 4 5 125% 

Unnamed 1993 4 2 50% 

Unnamed 1996 4 12 300% 

Hurricane Ivan 2004 4 3 75% 

Unnamed 2011 4 2 50% 

Tropical Storm 
Lee 2011 4 4 100% 

Hurricane 
Sandy 2012 4 Undetermined Undetermined 

 
 The average annual sediment load from the Susquehanna River is much lower, 

only 1.5 million tons.12  Table 3 below depicts the percentage of sediments from scour 

from the lower Susquehanna lakes and reservoirs during years with significant storms in 

comparison to the average annual loading of sediments from the Susquehanna River.  

                                                 
12 Jeffrey Brainard, Big Year for Bay Storms, Bad Year for Bay Sediment?, Chesapeake Quarterly Vol. 10 
No. 4, Dec. 2011.  See link: http://www.mdsg.umd.edu/CQ/V10N4/main1/. 
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Table 3 

Sediment Loading From Storm Event Scour  
In Comparison to Average Annual  

Sediment Load from Susquehanna River 

Storm Year 

Avg. Annual 
Sed. Load From 

Susquehanna 
River – Million 

Tons 

Sed. Load From 
Scour – Million 

Tons 

% Of Avg. 
Annual Load 
From Scour 

Hurricane 
Agnes 1972 1.5 20 1,333% 

Hurricane 
Eloise 1975 1.5 5 333% 

Unnamed 1993 1.5 2 133% 

Unnamed 1996 1.5 12 800% 

Hurricane Ivan 2004 1.5 3 200% 

Unnamed 2011 1.5 2 133% 

Tropical Storm 
Lee 2011 1.5 4 266% 

Hurricane 
Sandy 2012 1.5 Undetermined Undetermined 

 
 Scour during significant storm events occurs in less than one week.  Thus, in a 

matter of days, scour from the Conowingo Reservoir during a significant storm has added 

anywhere from 133% to 1,333% more than the average annual sediment loading from the 

Susquehanna River.  Such loading results in a big die-off of oysters and underwater 

grasses in the Bay north of the Choptank River.  In 1972, up to a meter of sediments was 

added to the floor of the upper Bay; two-thirds of that sediment was attributed to scour 

from the floor of the lakes and reservoirs behind the three dams in the lower Susquehanna 
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River.13  In Tropical Storm Lee, at least two inches of sediments were deposited on the 

floor of the upper Bay.14  In short, the shock effect of this rapid loading of scoured 

sediments is devastating to all fauna that cannot flee (swim) to the lower Bay and to all 

SAV in the upper Bay.  The oysters and SAV in the upper Bay and the upper Bay 

tributaries have never recovered from the devastation caused by the scour from Hurricane 

Agnes.15 

2. EPA has relied on the trapping capacity of the Dam in 
establishing the 2010 TMDL, but there is no trapping 
capacity unless the Conowingo Reservoir is dredged.   

 
On average, fifty percent (50%) of the freshwater that enters the Chesapeake Bay 

comes from the Susquehanna River and, thus, flows through the Dam.16    The nutrients 

and sediments that enter the Bay from the states of Pennsylvania and New York flow 

from watersheds in those states into the Susquehanna River.17  There are three 

hydroelectric dams in the lower Susquehanna River: (1) the Safe Harbor Dam which 

forms Lake Clarke and was built in 1931; (2) the Holtwood Dam, which forms Lake 

Aldred and was built in 1910; and (3) the largest and most downstream dam, the Dam, 

which was built in 1928 and forms the Conowingo Reservoir.18   

                                                 
13 Id.  See also Part B.3 infra at 25. 
14 Id. 
15 Part B.3 infra. 
16 Langland, M. and Hainly, R., 1997, Changes in Bottom Surface Elevations in Three Reservoirs on the 
Lower Susquehanna River, Pennsylvania and Maryland, Following the January 1996 Flood - Implications 
for Nutrient and Sediment Loads to Chesapeake Bay: U.S. Geological Survey  Scientific Investigations 
Report 97-4138, 33 p., 1; Dennison, W.C., T. Saxby, B.M. Walsh (eds.). 2012.  Responding to major storm 
impact: Chesapeake Bay and the Delmarva Coastal Bays, 6. 
17 Id.   
18 Langland, M. and Hainly, R., USGS Rep’t 97-4138, 1; Langland, M.J., 1998, Changes in Sediment and 
Nutrient Storage in the Three Reservoirs in the Lower Susquehanna River Basin and Implications for the 
Chesapeake Bay, Importance of the Susquehanna and Its reservoir System to the Chesapeake Bay: U.S. 
Geological Survey Fact Sheet 003-98.  See link: http://pa.water.usgs.gov/reports/fs003-98.html. 
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 Federal government scientists for many years have been aware of the nutrient and 

sediment impact emanating from the Susquehanna River.  In 1997, USGS scientists 

estimated that 66% of the annual nitrogen loading to the Bay, 40% of the annual 

phosphorus loading to the Bay and 25% of the suspended sediment loading to the Bay 

came from the Susquehanna River.19  In 2010, EPA estimated that 48% of the nitrogen 

loading to the Bay, 29% of the phosphorus loading to the Bay and 36% of the sediment 

loading to the Bay come from Pennsylvania and New York.20  It is beyond dispute that 

there is no larger source of nitrogen loading to the Bay than the loading that comes from 

the Susquehanna River.21  EPA estimated that only 20% of the overall nitrogen loading to 

the Bay originates in Maryland.22  EPA estimated that only 20% of the phosphorus 

loading and only 17% of the sediment loading to the Bay originates in Maryland.23  Thus, 

EPA, in the 2010 TMDL, reported its conclusion that the nutrient and sediment loading 

from the Susquehanna River is significantly greater than the nutrient and sediment 

loading from all Maryland sources.  

 EPA’s estimates in the 2010 TMDL that the quantities of nutrient loading from 

the Susquehanna River were predicated on the assumption that the Conowingo Reservoir 

                                                 
19 Langland, M. and Hainly, R., USGS Rep’t 97-4138, 1; USGS Fact Sheet 003-98.  There are only two 
minor watersheds in Maryland that drain into the Susquehanna River and EPA has agreed with the 
assessment of MDE that those watersheds do not contribute a significant amount of nutrients (i.e., nitrogen 
or phosphorus) or sediments.  Maryland Department of Environment, Water Quality Analysis of Total 
Phosphorus for the Conowingo Dam Susquehanna River Watershed, Cecil and Harford Counties, 
Maryland, Sept. 2011 (submitted to EPA Sept. 2011, approved by EPA May 2012); Letter from John M. 
Capacasa, Director, Water Protection Division, Region III, EPA, to Richard Erskin, Science Services 
Administration, Maryland Department of Environment (May 18, 2012). 
20 U.S. Environmental Protection Agency, Chesapeake Bay Total Maximum Daily Load for Nitrogen, 
Phosphorus, and Seidment, December 29, 2010, at § 4.1, pp. 4-1 -- 4-2.  Neither the EPA estimates in the 
2010 TMDL nor the USGS estimates made in 1997 take into account the nutrient and sediment loading that 
comes from the scouring of the bottom of the Susquehanna River Basin that occurs by the five major dams 
in the basin during significant storm events.  Id. See U.S. EPA Chesapeake Bay TMDL Appendix T. 
21 Id. at 4-1. 
22 Id. 
23 Id. 
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trapped 55% of the phosphorus and sediment that flowed down the Susquehanna River.  

That assumption is incorrect and is unsupported by the recent studies of the USGS 

scientists upon whom the EPA relied to make its trapping assumption.  The Conowingo 

Reservoir is no longer a significant trap of phosphorus or sediment.  For the Bay clean-up 

strategy that EPA envisions to succeed, the Conowingo Reservoir must trap 55% of the 

phosphorus and sediment that flows down the Susquehanna River.  That cannot begin to 

happen unless Exelon is required to dredge the Conowingo Reservoir. 

In August 2012 the USGS issued a report which concluded as follows: 

The three dams at the downstream end of the Susquehanna 
River are important in mitigating the downstream transport 
of nitrogen, phosphorus, and suspended sediment from the 
Susquehanna River watershed to the Chesapeake Bay.  The 
reservoirs are known to be more than 80 percent filled with 
sediment.  A consequence of that filling is that they are no 
longer a major sink for the nitrogen, phosphorus, and 
sediment coming from the watershed, but rather are 
approaching steady state, with an approximately equal 
balance between the fluxes of these materials that enter 
the reservoir and those that leave the reservoir and 
enter the Chesapeake Bay.  Water-quality measurements 
made during the large flood in the aftermath of Tropical 
Storm Lee (September 2011), as well as high flows that 
occurred in March 2011 and after Hurricane Ivan 
(September 2004) indicate that this decrease in the 
effectiveness of the watershed/reservoir system at trapping 
nitrogen, phosphorus, and sediment is well underway. 
 
It has long been predicted that, given no change in 
upstream inputs to the reservoirs, the filling of the 
reservoirs would cause only modest changes in nitrogen 
influx (because sediment has a limited role in nitrogen 
transport), large increases in phosphorus fluxes, and even 
larger increases in suspended-sediment fluxes.  The 
evidence presented in this report indicates that the 
predicted changes are not just a theoretical issue for 
future consideration, but are already underway.  These 
changes in the reservoirs are already overwhelming the 
progress being made to reduce constituent loads from 
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the Susquehanna River watershed.  Therefore, efforts to 
reduce nutrient and sediment inputs in to the 
Chesapeake Bay will need to include consideration of 
changes in trapping of sediment entering, and scouring 
of sediment in, the reservoirs along with the 
management actions implemented upstream in the 
watershed.   
 

(Emphasis added.)  (Robert M. Hirsch, USGS, Scientific Investigations Report 2012-

5185, Flux of Nitrogen, Phosphorus, and Suspended Sediment from Susquehanna River 

Basin to Chesapeake Bay during Tropical Storm Lee, September 2011, as an Indicator of 

the Effects of Reservoir Sedimentation on Water Quality, 13 (August 30, 2012)).  When 

the Conowingo Reservoir is full and no longer has any trapping capacity, even at normal 

flows, USGS scientists estimate that there will be a 2% increase in total annual nitrogen 

loading from the Susquehanna River, a 70% increase in total annual phosphorus loading, 

and a 250% increase in annual sediment loading.24  Even when the Conowingo Reservoir 

is not full, between scour from the floor of the reservoir during storm events and the loss 

of trapping capacity, substantially more nutrients and sediment from above the Dam will 

pollute the Bay in the coming years if the reservoir is not dredged. 

 A 2012 study conducted by a conglomerate of federal and state agencies and 

institutions concluded: 

Sediment deposition in the Conowingo reservoir has 
accumulated over the lifespan of the dam, and the rate of 
accumulation has slowed as sediment levels reach a 
dynamic equilibrium.  The capacity of the reservoir has not 
been filled, but will never achieve complete infilling due to 
scouring.  As the reservoir fills, it no longer acts as a major 
sink for nutrients and sediments instead, at a steady state, 
there is an equal balance between the nitrogen, phosphorus 

                                                 
24 Hirsch, R.M., USGS Rep’t 2012-5185, 4, 13. 
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and sediments that enter the reservoir, and those flowing 
into the Chesapeake Bay.25 
 

When the Conowingo Reservoir reaches equilibrium, it will become an even 

larger contributor of nutrients and sediments over and above the quantity of nutrients and 

sediments found in the Susquehanna River, because as sediments are scoured from the 

Conowingo Reservoir during storm events and added to what is in the Susquehanna River 

from the contributing watersheds, the Conowingo Reservoir itself will serve as an 

independent and additional source of nutrient and sediment loading.26 

The point made by the USGS scientists in Report 2012-5185 and in subsequent 

presentations is that the Conowingo Reservoir does not have to be completely full before 

it no longer serves as a net trap of nutrients and sediments.27  Currently the Conowingo 

Reservoir is 85% to 88% full and the amount of phosphorus loading on the 

downstream side of the Dam has increased by 55% and the amount of sediment 

loading on the downstream side has increased by 97%.28 

On December 3, 2012, USGS scientists Michael Langland, Robert M. Hirsch and 

Joel Blomquist made a presentation to the Upper Western Shore Tributary Committee in 

                                                 
25 Dennison, W.C., T. Saxby, B.M. Walsh (eds.). 2012.  Responding to major storm impact: Chesapeake 
Bay and the Delmarva Coastal Bays, 7.  (This observation overlooks the added impact of scour, which 
makes the reservoirs a source of nutrients and sediments, although the report recognizes that the lower 
Susquehanna reservoirs serve as an independent source of nutrients and sediments due to scour.)  Agencies 
and institutions named as contributors to the study include: EPA, NOAA, USGS, MDNR, Integration & 
Application Network, Univ. of Md. Center for Envir. Sci., Chesapeake Bay Program, Maryland Coastal 
Bays Program, National Fish and Wildlife Foundation, Univ. of Md. center for Envir. Sci. Horn Point, Va. 
Polytechnic Instit. and State Univ., & U.S. Nat’l Park Serv. 
26  See notes 19 & 20. 
27 See Langland, M.J., Lower Susquehanna River Reservoir System PowerPoint Presentation, Dec. 3, 2012, 
and Hirsch, R.M., Susquehanna River Inputs of Phosphorus, Sediment and Nitrogen to Chesapeake Bay - 
New Understanding since Tropical Storm Lee, September 2011 PowerPoint Presentation, Dec. 3, 2012. 
28 Id.  There has been a slight decrease in nitrogen loading due to an increase in the agricultural best 
management practices that have been implemented in some watersheds upstream of the Conowingo 
Reservoir. See also, Karl Blankenship, Technique reveals total loads, trends of nutrients entering Bay, Bay 
Journal, January 1, 2013.  See link:  
http://www.bayjournal.com/article/technique_reveals_total_loads_trends_of_nutrients_entering_bay. 
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Harford and Cecil County, Maryland.  During the presentation, those gentlemen 

explained how the reservoirs worked as sediment traps in the same manner that a 

stormwater management pond functions to trap sediment.  The quantity of suspended 

solids that a moving body of water will hold is based on the velocity of the water, the 

weight of the particles, the distance of travel of the particles, and the depth of the water.  

When the reservoirs were first constructed in the early 20th Century, the depth and 

breadth of the lakes/reservoir behind those dams served to slow the velocity of the water 

in the Susquehanna and provided significant additional depth to the river, allowing 

suspended solids (i.e., sediments) to settle and deposit in the lakes and reservoir before 

the river flowed through the Dam and into the Bay.  Over time, the lakes and the 

reservoir filled, so that they no longer slowed the flow of water in the river and no longer 

provided sufficient depth for suspended solids to settle before passing through/over the 

dams.29  Even though the Conowingo Reservoir is not full, it has lost most of its depth.  

The impact of the loss in depth is significant.  Previously, when the reservoir was less 

full, river flows of upwards of 380,000 to 400,000 cubic feet per second were required to 

scour sediments from the bottom of the reservoir and transport them into the Bay.  Now, 

much lower flow rates of only approximately 200,000 cubic feet per second are required 

to scour sediments from the floor of the reservoir.30  The depth of the Conowingo 

                                                 
29 The sediment trapping capacity of Lake Aldred (approximately 60,000 acre-feet) reached equilibrium 
approximately 9 years after the Holtwood Dam was constructed.  The sediment trapping capacity of Lake 
Clarke (between 144,600 acre-feet and 150,000 acre-feet) reached equilibrium approximately 19 years after 
the Safe Harbor Dam was constructed.)  The trapping capacity of the Conowingo Reservoir (approximately 
300,000 acre-feet) has not yet reached equilibrium according to USGS hydrologist Michael Langland,  
although Mr. Langland admits that his assumptions are based on a one-dimensional model that cannot fully 
account for the water velocity changes due to changing widths and depths of the Conowingo Reservoir as it 
approaches the Dam. 
30 The average flow through the Dam is approximately 50,000 cubic feet per second, although there is 
variation dependent upon weather conditions and time of year. Dennison, W.C., T. Saxby, B.M. Walsh 
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Reservoir is now so shallow that at flows of approximately 100,000 cubic feet per 

second, Messrs. Hirsch and Langland estimate that no sediment trapping occurs.  

Scouring is now occurring at lower high flows than it has in the past, and considering that 

major sediment influx occurs during storm events when flows increase to the 

neighborhood of 100,000 cubic feet per second, very little trapping occurs.31 

Such events more than double the amount of phosphorus and sediment that enters 

the Bay from the Susquehanna River Basin and greatly increase the amount of nitrogen 

that enters the Bay from the basin.32   

 There is another underpublicized and little understood problem associated with 

the scour of sediments from the floor of the Conowingo Reservoir.  Such sediments have 

nitrogen as well as phosphorus bound to them.  There are significant differences between 

the Susquehanna River estuary and the Bay estuary in terms of the physical and chemical 

properties of the two bodies of water.  Differences in water temperature, pH, salinity, and 

the level of dissolved oxygen in the water can cause nutrients that are bound to sediments 

in the Susquehanna estuary to be released to the water in the Bay estuary.33  Scour from 

                                                                                                                                                 
(eds.). 2012.  Responding to major storm impact: Chesapeake Bay and the Delmarva Coastal Bays, 6, 
estimate that scour occurs in the Conowingo reservoir at flows rates of 175,000-300,000 cu.ft./sec. 
31 Id. 
32 See The Impact of Sediment on the Chesapeake Bay and its Watershed: U.S. Geological Survey, June 3, 
2005; Hirsch, R.M., USGS Rep’t 2012-5185, and the reports cited in those studies; U.S. Army Corps of 
Engineers, Baltimore District, Susquehanna River Basin Ecological Flow Management Study Phase I, 
(April 2012).  Dennison, W.C., T. Saxby, B.M. Walsh (eds.). 2012.  Responding to major storm impact: 
Chesapeake Bay and the Delmarva Coastal Bays, 7 observe: “Sediment and associated total phosphorus 
loads are increasing of the past 15 years (since 1996) ... [with t]he observed doubling of suspended 
sediment loads and 1.5 times increase in total phosphorus ....” 
33 Langland, M. and Hainly, R., USGS Rep’t 97-4138; Cornwell, J., “Chemical Dynamics of Chesapeake 
Bay Sediments,” The Impact of the Susquehanna Sediments on the Chesapeake Bay, Chesapeake Bay 
Program Scientific and Technical Advisory Committee Workshop Report, May, 2000, 9-10; & Schaffner, 
L., “Impacts of Sediment Delivery on Benthic Organisms,” The Impact of the Susquehanna Sediments on 
the Chesapeake Bay, Chesapeake Bay Program Scientific and Technical Advisory Committee Workshop 
Report, May, 2000, 11-12; Comments Summary Report, External Peer Review of the Role of 
Nitrogen/Phosphorus in Causing or Contributing to Hypoxia in the Northern Gulf, June 2005, 67 p., pp. 8-
9 (prepared by Vessar, Inc. for EPA) (citing Clean Coastal Waters: Understanding and reducing the 
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the Conowingo Reservoir, therefore, contributes not only sediment, but also additional 

nitrogen and phosphorus to the Bay.  Such scour has a threefold detrimental impact on 

the Bay. 

 The Commission required Exelon to prepare a sediment transport study as a 

license requirement in its Final Plan Determination of February 4, 2010.  Not only did 

Exelon use a flawed and improper model in preparing the study, which was brought to 

the attention of Exelon’s consultant well in advance of finalization of the study,34 Exelon 

has failed to address the contrary findings and reports of USGS scientists and others.  

Exelon’s sediment transport study fails to address the contribution of scour to pollution of 

the Bay and the resulting death of SAV and oysters.  Exelon’s sediment transport study 

fails to address the nutrient loading attributable to nutrients bound to the sediments in the 

Conowingo Reservoir when those sediments are agitated, scoured and transported into 

the Bay estuary; which has notably different characteristics than the Susquehanna River. 

One must question whether the Exelon sediment transport study satisfies the 

requirements of the Commission. 

Figures 1 and 2 below vividly capture the essence of USGS Report 2012-5185.  

Both photographs were taken in September 2011, shortly after Tropical Storm Lee passed 

through the Susquehanna River watershed.  Figure 2 shows nutrient laden sediments 

streaming through the Dam at a rate of flow of approximately 220,000 cubic feet per 

                                                                                                                                                 
Effects of Nutrient Pollution (Nat’l Research Council 2000)); and 12/3/2012 presentation of Messrs. 
Blomquist, Hirsch and Langland. 
34 See Letter from Ronald H. Fithian, President, Kent County Commissioners, to John Smith, Mid-Atlantic 
Branch Division of Hydropower Licensing, Federal Energy Regulatory Commission (April 4, 2013), with 
attachments, which previously was made a part of the administrative record.  The notes Michael J. 
Langland of USGS sent to Exelon’s contractor, URS Corporation and Gomez & Sullivan Engineers, PC in 
May 2011 detail the inadequacy of the model underpinning the conclusions in that report.  The letter and 
attachments were docketed on April 29, 2013. 
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second.35  Figure 1 shows the nutrient laden sediments originating in the headwaters of 

the Susquehanna River on the northern border of Pennsylvania and flowing through the 

Dam and over 100 miles south, all the way to the mouth of the Potomac River.36  Table 1 

of USGS Report 2012-5185 quantifies the magnitude of loading due to the scouring 

effect of Tropical Storm Lee in 2011.  According to the USGS, in water years 2002-2011, 

the average annual loading of nitrogen from the Susquehanna River was 79,000 tons, the 

average annual loading of phosphorus was 8,200 tons and the average annual loading of 

sediments was 4,800,000 tons.37  During Tropical Storm Lee, 42,000 tons of nitrogen, 

10,600 tons of phosphorus and 19,000,000 tons of sediment passed through the Dam and 

into the Bay.38   

 

 

 

[THIS SPACE INTENTIONALLY LEFT BLANK] 

                                                 
35 The picture in Figure 2 was taken at 4:30 pm on September 12, 2011.  The peak measured rate of flow 
through the Dam from Tropical Storm Lee was 778,000 cubic feet per second at 4:00 am on September 9, 
2011. 
36 The satellite photograph in Figure 1 was taken on September 13, 2011 by the National Aeronautics and 
Space Administration Terra Satellite using Moderate Resolution Imaging Spectroradiometer imaging 
technology.  Note that no sediments are observable in the waters from the Patapsco River; the West, South 
or Severn Rivers; the Bush, Sassafras and Bohemia Rivers; the Chester River; the Wye River; the Choptank 
River; the Nanticoke River; or the Pocomoke River. 
37 Hirsch, R.M., USGS Rep’t 2012-5185, 6. 
38 Id. 

 19



 

Figure 1 

 

 

 

 

 
Figure 2 

 

 

 

 

 20



Satellite photographs provide undisputable evidence of the frequency with which 

sediment laden water from the Susquehanna River flows through the Dam and deposits 

sediments that blanket the Bay as far south as the mouth of the Potomac River, which is 

located over 100 miles downstream of the Dam.   

Through the combination of scour from the reservoir floor and the loss of trapping 

capacity, the Bay, and particularly the Maryland portion of the Bay, above the Choptank 

River have been devastated.  The 2010 Chesapeake Bay Program (“CBP”) report on the 

health of the Bay observes that between 1990 and 2008: the average annual fresh water 

load of nitrogen to the Bay was 345 million pounds per year; the average annual fresh 

water flow of phosphorus to the Bay was 21.3 million pounds; and an average of 4.1 

million tons per year of sediments were discharged to the Bay from river tributaries.39  

USGS Report 2012-5185 states that in 2011, 135,000 pounds of nitrogen, 17,400 pounds 

of phosphorus, and 24,300,000 tons of sediment flowed through the Dam and into the 

Bay from the Susquehanna River.40  Doing the math using the average annual figures 

from the CBP report and comparing those figures with the figures provided in USGS 

Report 2012-5185 shows that water flowing through the Dam contributed the majority of 

the nutrient loading to the entire Chesapeake Bay.  More specifically, such a 

mathematical analysis and comparison denotes the following:  

Nitrogen In 2011, 78% of the average annual load of nitrogen to the Bay from all 

sources came through the Dam. (270,000,000 lbs/yr from Susquehanna ÷ 

345,000,000 lbs/yr annual average from all rivers) x 100 = 78%.  

                                                 
39 Chesapeake Bay Program, Bay Barometer, A Health and restoration Assessment of the Chesapeake Bay 
and Watershed in 2010, 4 (2011).  The CBP is a partnership of federal and state agencies, local 
governments, non-profit organizations and academic institutions, including EPA.  See 
www.chesapeakebay.net/about/who  & www.chesapeakebay.net/about/partners. 
40 Hirsch, R.M., USGS Rep’t 2012-5185, 6. 

 21

http://www.chesapeakebay.net/about/who
http://www.chesapeakebay.net/about/partners


Phosphorus  In 2011, the phosphorus loading that came through the Dam was over 1½ 

times greater than the average annual phosphorus loading to the Bay from 

all sources. (34,800,000 lbs/yr from Susquehanna ÷ 21,300,000 lbs/yr 

annual average from all rivers) x 100 = 163%. 

 Sediment In 2011, six times the average annual loading of sediments from all 

sources to the Bay came through the Dam.  (24,300,000 tons/yr from 

Susquehanna ÷ 4,100,000 ton/yr annual average from all rivers) x 100 = 

592%.   

The 2011 loading from the Susquehanna River constituted 78% of the average annual 

loading for nitrogen, 163% of the average annual phosphorus loading and 592% of the 

average annual sediment loading.  Such storm surge loading essentially shocks the Bay 

and cannot be assimilated and ameliorated over time.   

 Flora and fauna in the Bay north of the Choptank River will not be meaningfully 

restored to anywhere near pre-Hurricane Agnes levels if the stormwater management 

pond referred to here as the Conowingo Reservoir (referred to by Exelon on is website as 

the “Conowingo Pond”) is not dredged.  EPA’s plan for the clean-up of the Bay has no 

chance of working if the Conowingo Reservoir is not dredged to the point where the 

reservoir is trapping at least 55% of the sediments that are in the Susquehanna River and 

is not contributing sediments scoured from the floor of the reservoir into the Bay during 

significant storm events.41  

 

 

                                                 
41 2010 TMDL, Apx. T. 
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3. The devastating impact of sediment scour from the lower 
Susquehanna Reservoirs. 

 
Storm surges flowing through the Dam have a multifold deleterious impact on the 

Bay.  First, one storm surge can transmit 40% or more of the average annual nutrient 

loading to the Bay in one episodic event.  Such surges shock the Bay’s ecosystems.  

 Second, such surges kill at least two of the natural filters of the Bay:  

(1) SAV, which:  

(a) Is uprooted by the force of the water pressure due to the rapidly 

increased flow, and  

(b) Suffocates due to the blanket of oxygen depleting sediment and 

organic matter from dead and decaying algae blooms spawned by 

the rapid increase in nutrient loading from the storm;42 and  

(2) Oysters, which: 

(a) Are smothered and suffocated due to the sediment that covers them 

and the oxygen depleting sediment and organic matter from dead 

and decaying algae blooms spawned by the rapid increase in 

nutrient loading from the storm;43 and 

(b) Lose the hard surface habitat necessary to live and reproduce 

because the habitat is blanked with sediments and there is no clean 

                                                 
42 See Dennison, W.C., T. Saxby, B.M. Walsh (eds.). 2012.  Responding to major storm impact: 
Chesapeake Bay and the Delmarva Coastal Bays, 9 concluding, “The impact of [Tropical Storm] Lee on 
aquatic grasses at the [Susquehanna] flats was substantial.” 
43 U.S. Army Corps of Engineers, Chesapeake Bay Oyster Recovery: Native Oyster Restoration Master 
Plan, 56.  The Army Corps of Engineers observes: “Sediment is a significant threat to oysters.  Sediment 
effectively smothers oysters.  Oyster growth must be greater than sediment rates in order for oysters to 
survive.”  See id. at 16-17,  49. 
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hard surface to which spat (the young oysters) may attach and 

grow.44  

Third, the rapid increase in nutrients from storm surges can lead to a rapid 

explosion of algae blooms, which then die and rapidly deplete oxygen and increase the 

size of the “dead zone” i.e., an oxygen depleted area, in the Bay.   

Fourth, nutrients from the sediments can continue to release for a long time after 

the sediments are flushed into the Bay.   

Fifth, all mobile aquatic life that can move rapidly enough flees the northern 

portion of the Bay and migrates south toward the Atlantic and can be slow to return.   

Sixth, crabs that bury/hibernate in the mud during the winter are suffocated and 

die because they sink too deeply into the mud during dormancy since there is insufficient 

sand to support them and the oyster shells are buried too deeply beneath the sediments 

(i.e., the crabs sink through the sediments to the level of the oyster shells or hard surfaces 

buried in clays and silts and the weight of the soil and the depth to which they have sunk 

results in their suffocation before they are able to resurface in the spring).  

SAV performs the following critical ecological functions in support of the Bay 

estuary: 

1. It sequesters large amounts of nitrogen and phosphorus throughout the 
growing season, thereby reducing concentrations of inorganic nutrients 
available for eutrophying phytoplankton blooms; 

 
2. It holds the banks of the Bay and retards shoreline erosion during storms, 

thereby sustaining water clarity in the SAV bed areas; 
 
3. Through photosynthesis, it oxygenates the Bay; 

4. Dense and resilient beds of SAV provides a place for the blue 
crabs to escape from predators such as rockfish and red 

                                                 
44 Id. at 17.  (“[L]arval oysters require hard substrate on which to settle.”) 
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drum/puppy drum, as well as providing cover and forage habitat 
for juvenile finfish; 

 
5. It retards the re-suspension of sediments deposited in the Bay because it 

buffers against turbulence. 
 
 Oysters perform the following critical ecological functions in support of the Bay 

estuary: 

1. They improve water quality by catalyzing nutrients in the water and 
filtering the water; 

 
2. They reduce sediment re-suspension; and 
 
3. They serve as substrate for hard bottom benthos and a refuge for other 

biota when not smothered by sediments.45 
 
The United States Army Corps of Engineers (“USACE”) recently observed that 

die-off of oysters is detrimental to the Bay in that the oyster is one of the estuary’s most 

effective natural filters, “with each adult oyster filter up to 50 gallons of water a day.  By 

making the water clearer, oysters help sun light penetrate to the bottom, which allows 

SAV to grow, adding oxygen to the water, trapping sediment, and providing essential 

habitat for other Bay species, such as juvenile crabs.  Oysters, if restored to historic 

levels, would make a significant contribution to increasing water quality throughout the 

Chesapeake Bay.”46  The Bay estuary as a whole will benefit from a decrease in the 

sediments flowing through the Dam, in addition to both oysters and SAV as they are all 

interrelated in their ability to thrive as an ecosystem. 

                                                 
45 National Oceanic and Atmospheric Administration, Chesapeake Bay Office, Oyster Reefs.  See link: 
http://chesapeakebay.noaa.gov/oysters/oyster-reefs.  See also Kellog, M.L., Cornwell, J.C., Owens, M.S., 
Paynter, K.T., Denitrification and nutrient assimilation on a restored oyster reef, Marine Ecology Progress 
Series (April 22, 2013) Vol. 480: 1-19, 2013.  See link: http://www.int-
res.com/articles/feature/m480p001.pdf; EPA, 2010 TMDL, Appendix U.  See link: 
http://www.epa.gov/reg3wapd/pdf/pdf_chesbay/FinalBayTMDL/AppendixUFilterFeeders_final.pdf. 
46 U.S. Army Corps of Engineers, Chesapeake Bay Oyster Recovery: Native Oyster Restoration Master 
Plan, 26 (Sept. 2012). 
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Efforts to restore Bay grasses (i.e., SAV) and oyster beds north of the Choptank 

River have not been successful on a long term basis.  Maryland Eastern Shore residents 

know that there are no established and thriving oyster beds in the Bay north of the 

Choptank River as a result of the sediments that have destroyed oyster habitat north of 

that point.  (Fithian Aff.) The SAV has not made a meaningful comeback despite 

repeated initiatives to plant and cultivate SAV.  (Id.) 

Ron Fithian, a Kent County Commissioner and the Manager of the Town of Rock 

Hall, is a former waterman who was born and raised in Kent County and resides in Kent 

County to this day.47  (Fithian Aff.)  Mr. Fithian recounts that prior to Hurricane Agnes, 

there was no need for buoys to mark the navigable portions of the Bay.  (Id.)  Bay grasses 

grew abundantly everywhere that the water was six feet deep or shallower.  (Id.)  The 

grasses were so thick that the State used to employ pontoon boats with sickle-like devices 

attached to mow the grasses so that watercraft could navigate the channels.  (Id.) 

Likewise, oysters and crabs were plentiful and were annually harvested in Kent County, 

Maryland, including Rock Hall and Tolchester.  (Id.)  Mr. Fithian was a waterman and 

harvested oysters and crabs throughout that period.  (Id.) 

Mr. Fithian describes the devastation of Hurricane Agnes in June of 1972, which 

deposited between one to two feet of sediments across the bottom of the Maryland 

portion of the Bay.48 (Fithian Aff.)  That was the beginning of prolonged death of the 

SAV and oyster beds in the upper Bay. 

                                                 
47 Mr. Fithian is also the Chair of the Executive Committee of the Clean Chesapeake Coalition. 
48 See, Dennison, W.C., T. Saxby, B.M. Walsh (eds.). 2012.  Responding to major storm impact: 
Chesapeake Bay and the Delmarva Coastal Bays, 4-5, observing that Hurricane Agnes, which occurred in 
June when aquatic vegetation was beginning to grow and oysters and blues crabs were spawning had a 
devastating and long lasting impact on the oyster and blue crab population in the Upper Chesapeake Bay. 
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During Hurricane Agnes, an estimated 20,000,000 tons of sediments were scoured 

from the lakes/reservoir in the lower Susquehanna and another 14,000,000 tons of 

sediment washed from the Pennsylvania and New York watersheds down the 

Susquehanna and into the Bay.49  That blanket of sediments covered the SAV and the 

oyster beds.50  (Fithian Aff.)  The waterman could not dredge the oyster beds under sail 

power or with tongs because there was too much clay and silt covering the beds.  The 

beds north of the Choptank were smothered with sediments from above the Dam and 

have repeatedly been smothered with sediments from above the Dam and from the 

decaying algae blooms that are spawned from the nutrients in those sediments.  (Id.)   

The Maryland Department of Natural Resources (“MDNR”) prohibits the power 

dredging of the oyster beds.  Power dredging is where long tinged rakes on chains are 

dragged by a motor powered boat across the bottom of the Bay to unearth the shells 

buried in the sediments in order to harvest the oysters.  The residual benefit of power 

dredging is that it breaks up the buried shell reefs, agitates the shells broken from the reef 

thereby cleaning the sediment and algae from them, and reseats the shells on the surface 

of the Bay floor.  The USACE reports, “Dredging buried fossil shell deposits continues in 

Virginia, but is currently not permitted in Maryland.”51  Virginia Marine Resources 

                                                 
49 Tom Horton, Retrospective: Damage Caused by Hurricane Agnes, The Washingtonian, June 19, 2012. 
See link: www.washingtonian.com/articles/people/deluge/indexp2.php.  See also, the book, The Effects of 
Tropical Storm Agnes on the Chesapeake Bay Estuary System, Johns Hopkins Press (1977).  More 
particularly, see Appendix B, Schubel, J.R., Effects of Agnes on the Suspended Sediment of the Chesapeake 
Bay and Contiguous Shelf Waters, 179-200. 
50 Agnes devastated SAV so severely with unprecedented clouds of sediment during the critical part of the 
growing season that six (6) years later Bay wide acreage was still two-thirds less than pre-hurricane levels 
and have still not rebounded to close to pre-hurricane levels.  (The Washingtonian, Retrospective: Damage 
Caused by Hurricane Agnes (June 19, 2012). See link:   
www.washingtonian.com/articles/people/deluge/indexp2.php.)  Accord, Dennison, W.C., T. Saxby, B.M. 
Walsh (eds.). 2012.  Responding to major storm impact: Chesapeake Bay and the Delmarva Coastal Bays, 
4-5. 
51 U.S. Army Corps of Engineers, Chesapeake Bay Oyster Recovery: Native Oyster Restoration Master 
Plan, 17. 
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Commission (the Virginia counterpart to MDNR) astutely recognizes that such dredging 

is the only way to pull the buried oyster substrate that supported a thriving oyster 

population above the sediments that have smothered such oyster beds, thereby restoring 

the habitat necessary to regenerate the oyster population of the Bay. 

The spat, which are young oysters, need clean hard surfaces to attach to in order 

to grow and mature.  (Fithian Aff.)  There were tens of feet of oyster shell beds 

throughout the Bay from Tolchester south. (Id.)  Harvesting by watermen churned, 

cleaned and fluffed those shells on an annual basis and allowed the oysters to reproduce 

and thrive by providing clean hard surfaces on which spat could attach. (Id.)  The fluffing 

provided crabs with a habitat in which they could burry themselves and escape from 

predators.  (Id.)  According to Mr. Fithian, this method of harvesting helped to maintain 

an optimal growth environment for spat.  (Id.) 

Hurricane Eloise in 1975 dumped another 5 million tons of sediments in the upper 

Bay that were scoured from the floors of the lakes and the Conowingo Reservoir in the 

lower Susquehanna River.  This significant loading so soon after the devastation 

delivered by Hurricane Agnes permanently assured the death of SAV and oysters in the 

upper Bay.  As Mr. Fithian attests from personal observation, the impacts to the upper 

Bay were devastating and the upper Bay has never recovered to anywhere close to its pre-

Agnes condition as the result of the repeated influx of sediments during significant storm 

events.  (Id.) 

The impact of the vast volume of sediments that were flushed from behind the 

Dam and into the Bay in the early and mid-70’s did not have only a one-time impact.  

The vast majority of the sediments consisted of clay and fine silt, i.e., the lighter and 
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smaller particle material that washed down the Susquehanna River and was trapped in the 

lower lakes and reservoirs before the Dam.  The heavier sands and silts are the first 

suspended solids to drop out of suspension and settle in the reservoirs.  It is the lighter 

and finer clays and silts that remain suspended and are washed through and over the 

dams.  In short, the dams change the water quality.  The sediments in the water above the 

dams are different than the sediment in the water below the dams.  The Bay, thus, has 

become sand deprived. 

The sand deprivation problem was discussed by Messrs. Langland and Hirsch at 

their December 3, 2012 presentation.  The smaller particle, lighter, finer clays and silts 

are more easily churned and become more easily re-suspended in the Bay waters during 

storm events and periods of high flow that agitate the waters.52  Where sands and larger 

heavier particle silts would settle more quickly, cloud the water and deprive flora and 

fauna of light for a shorter period of time, the fine clays and silts remain suspended for a 

longer period when agitated.  When oysters and clams were dredged from beneath such 

sediments, the shells that were overturned but not harvested would sink back into and 

underneath the finer sediments instead of sitting on top of such sediments, forming a new 

breeding habitat.  Likewise, SAV that roots in such finer sediments is more easily 

uprooted during subsequent turbulent events.   

                                                 
52 Id. at 52.  The U.S. Army Corps of Engineers observed: 

Wave resuspension of bottom sediments and shoreline erosion are a 
major source of suspended sediments in shallow water areas [of the 
Bay].  Generally, wave energies are a major source of suspended 
sediments in shallow water areas.  Generally, wave energies can move 
bottom sediments down to about a 6-foot depth.  Historically, large 
populations of oysters filtered suspended sediments out of Bay waters , 
and greater expanses of SAV may have reduced wave resuspension of 
bottom materials. 
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Marina owners, municipalities and property owners along the Maryland Bay north 

of the Choptank River will describe the debris and sediments that choke their beaches and 

shoreline and fill their navigable channels as a result of the sediments that originated 

north of the Dam and have been deposited in the aftermath of significant storm events, 

such as Tropical Storm Lee.53 

 The Conowingo Reservoir releases a torrent of nutrient laden sediments during 

every significant storm event because sediments have accumulated on the floor of the 

reservoir and lakes behind the dams to such an extent that significant storm surges scour 

and churn the floor and pick up and carry nutrient laden sediments and other debris that 

have accumulated over the decades into the Bay.54  Such storm surges uproot and destroy 

SAV that has been planted in the Bay.55  Such storm surges rapidly expand the dead zone 

by providing a surge of nutrients that spawn algae blooms, which deplete oxygen and 

then die.  The organic debris from the blooms creates a “black mayonnaise” that covers 

and suffocates SAV and oyster beds.56  The surge of sediments also depletes the hard 

surfaces required for oysters to spawn and survive.57  Such storm surges undo years of 

                                                 
53 At the December 3, 2012 meeting with Messrs. Blomquist, Hirsch and Langland, the Mayor of Havre de 
Grace and two Havre de Grace marina owners were complaining about the sediments from the Conowingo 
Reservoir deposited in the aftermath of the storm in ways that detrimentally impacted access to public and 
private marinas. 
54 Langland, M.J., 2009, Bathometry and Sediment-Storage Capacity change in Three Reservoirs on the 
Lower Susquehanna River, 1996-2008: U.S. Geological Survey Scientific Investigations Report 2009-5110, 
21 p., 1.  Where flows of almost 400,000 cu3/sec were required to initiate scour, now flows as low a 
100,000 to 125,000 cu3/sec can initiate scour. 
55 Laura Legere, Chesapeake Bay Battered by Susquehanna Flooding, Times Shamrock Oct. 2, 2011 (Tom 
Parham with the MDNR reported that after the 1972 flooding caused by Hurricane Agnes, it took years and 
years and years for SAV uprooted during storm surges to return, and he reported observing fresh water 
species of SAV forming floating islands of SAV mixed with trash in the lower Bay that were blasted down 
after the storm surges caused by Tropical Storm Lee in September 2011); Darryl Fears, Alarming ‘dead 
zone’ grows in Chesapeake, Washington Post, Jul. 24, 2011 (reporting that heavy flows of 
nutrient/pollutant laden water from the Susquehanna River had greatly expanded the Bay’s dead zone); and 
Karl Blankenship, Storm Leaves Trail of Debris, Sediments in Her Wake, Chesapeake Bay Journal, Oct. 
2011. 
56 Id. 
57 Id. 
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gains made as the result of the efforts and expenditures of Marylanders.  Scour from the 

floors of the reservoirs behind the dams contributes a significant portion of such sediment 

and nutrient loading that occurs during storm surges. 

 The most recent Virginia Institute of Marine Science (“VIMS”) report states that 

Segment 1 of the Northern Chesapeake Bay, which includes the Susquehanna Flats, lost 

155.833 hectares of SAV (342.343 ha (2010) – 186.51 ha (2012) = 155.833 ha).58  That 

follows a loss of 94.24 hectares from 2009 to 2010.59  VIMS’s conclusions are based 

upon the comparison of areal photographs.60  There are limitations on what may be 

concluded from such areal photographs since dead SAV that has not been uprooted but, 

nevertheless, has been smothered and killed will still appear in the areal photographs.61  

The CBP affirmed that the 2011 storm events caused underwater grasses and SAV in the 

Bay at large to decline 21 percent with declines in the upper Bay being even greater.62  

The report concluded that SAV had regressed to the lows observed in 1986.63 

MDNR’s 2011 status report on the oyster population confirms that sediments 

from reservoir scour and the Susquehanna River have killed oysters north of the 

                                                 
58 See generally links: 
 

http://web.vims.edu/bio/sav/sav11/exec_summary.html; 
http://web.vims.edu/bio/sav/sav11/organizational_procedures.html; 
http://web.vims.edu/bio/sav/sav11/mapping_process.html; 
http://web.vims.edu/bio/sav/sav11/calculation_sav_area.html; 
http://web.vims.edu/bio/sav/SegmentAreaTable.htm. 

59 Id. 
60 Id. 
61 See Chesapeake Bay Submerged Aquatic Vegetation Distribution and Abundance Survey, An Evaluation 
of Data Collection, Analysis and Reporting Processes: Science Applications International Corp. Final 
Report, August 24, 2006, 4, which was prepared for the CBP after the GAO found in part that “[T]he ‘State 
of the Chesapeake Bay’ reports did not provide effective and credible information on the current health of 
the Bay in part because the CBP has comingled monitoring, modeling, program accounting, and other kinds 
of data to report on the Bay’s health without clearly distinguishing between them.” 
62 Press Center, Bay’s Underwater Grasses Decline For Third Year, CBP, April 18, 2013. See link: 
http://www.chesapeakebay.net/presscenter/release/19423. 
63 Id. 
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Choptank River.64    MDNRs 2011 Spatfall Index dropped 74% from the 2010 Spatfall 

Index.65  The Spatfall Index is a measure of recruitment success and potential increase in 

population obtained from 53 oyster bars surveyed by MDNR and is the arithmetic mean 

of spat per bushel counts.  (Id. at 6.)  However, “[s]patfall was virtually non-existent 

north of the Choptank River.”  (Id. at 9.)  Mr. Fithian would tell you that is due to the 

sediments that washed into the Bay from behind the Dam and blanketed the oyster beds, 

thereby denying suitable habitat (hard clean surfaces on which the spat could attach).  

(Fithian Aff.) 

MDNR also observed the mortality of post spat stage oysters at select beds in the 

Bay and Bay tributaries.66  MDNR reported, “[t]he four bars from Tolchester up to Flat 

Rock near Pooles Island suffered a cumulative mortality of 79%, compared to 0% in 

2010.  No live oysters were found on the two uppermost bars.”67  North of the 

Choptank River, mortalities were 74%, a sevenfold increase over 2010 (11%).68  

MDNR concluded that the high mortality rate and the death of spat north of the 

Choptank River were due to the larger than normal volumes of freshwater that entered the 

Bay due to storm events during 2011.69  Mr. Fithian differs and attributes the death to the 

excessive volumes of sediments that flowed through the Dam in August and September 

2011.  Mr. Fithian believes that the MDNR observations support his conclusion.  Mr. 

Fithian specifically references the oyster beds that were sampled in the vicinity of Rock 

                                                 
64 See Mitchell Tarnowski, Maryland Oyster Population Status Report, 2011 Fall Survey, MDNR Publ. No. 
17-8152012-598 (Aug. 2012). 
65 Id. at 1, 9. 
66 Id. at 6, 13-17. 
67 (Emphasis added.)  Id. at 15. 
68 Id. 
69 Id. at 15-16. 
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Hall.70  The mortality rate was high in the beds around Rock Hall that were sampled with 

one exception, the bed immediately to the west of Swan Point.  The mortality rate in that 

bed was only 17% (as compared to 79% and 74% in adjacent beds).  The reason for this 

dramatic difference in waters with virtually identical salinity, an identical influx of fresh 

water and virtually identical disease exposure is that power dredging was conducted at 

the bed immediately to the west of Swan Point.  The power dredging unearthed oysters 

that had been covered by life depriving sediments and decaying algae blooms and 

cleaned and reseated them above the sediments.  In short, the power dredging freed the 

oysters in the Swan Point bed from the sediments and decaying algae blooms that had 

smothered them.  While the lower salinity undoubtedly stressed the oysters, it was the life 

choking sediments that dealt the significant death blow. 

As Mr. Fithian has suggested, crabs migrated further south, while oysters and 

SAV took the brunt of the damage from sediments emanating from the Dam.  (Fithian 

Aff.)  Basically, the sediments destroyed habitat and everything that could not swim 

south fast enough to escape the deadly sediment plume.  (Id.)  The clays and silts 

repeatedly become agitated and cloud the water whenever there is turbulence. (Id.)  The 

observable effects are long lived.  (Id.)   

In summary, the studies demonstrate that SAV and oyster restoration is making 

modest gains in regions south of the Choptank River.  Areas south of the Choptank River 

have been less impacted by sediment plumes that flush from the lakes and reservoir of the 

lower Susquehanna during significant storm events.  The largest sustained gains in oyster 

replenishment have occurred where power dredging has occurred, undoubtedly because 

such power dredging raises the oysters above the sediments and decaying algae blooms 
                                                 
70 Id. at 16, including Figure 14. 
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that have covered them and cleans and fluffs those shells so that there is a hard, clean and 

porous covering on the floor of the Bay to which spat may adhere and mature.  The 

scientific studies confirm the impact of the nutrient and sediment loading from the scour 

from Conowingo Reservoir in conjunction with the sediments in the Susquehanna. 

4. Public expenditures for dredging below the Dam. 

 Large sums of taxpayer dollars have been and will be spent by the USACE, the 

Maryland Port Administration (“MPA”), the Maryland Department of Transportation, 

and MDNR in dredging shipping, boating and marina channels so that they may be 

navigated by Bay going vessels and ocean going ships.  From time to time, the  Coalition 

counties situated on the Bay (Cecil County, Kent County and Dorchester County) have 

had to contribute public funds towards dredging projects undertaken by a federal or State 

authority, and municipalities within those counties have had to contribute towards  

dredging projects from time to time.  These dredging projects include three main 

components: (1) dredging the material; (2) transporting the dredged material; and (3) 

disposition of dredged material. 

a. Dredging the sediments. 

The majority of the sediments being dredged from the Baltimore Harbor Channels 

appear to come from above the Dam.  The CBP estimates that shoreline erosion 

contributes only about 15% of the total sediment load to the upper Chesapeake Bay.71  

The CBP further estimates that the average annual combined sediment input from the 

                                                 
71 The Impact of the Susquehanna Sediments on the Chesapeake Bay, Chesapeake Bay Program Scientific 
and Technical Advisory Committee Workshop Report, May, 2000, 7.  Although the CBP report is silent in 
regards to the amount of sediment in the upper Chesapeake Bay that is a result of the Susquehanna River, it 
is not incorrect to infer that the remaining 85% that is not from erosion potentially is a result of the 
Susquehanna River’s input, where the CBP has estimated that an average of 1.5 million tons of sediments 
are annually discharged through the Dam into the Bay. 
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Susquehanna River and shoreline erosion totals 1.87 million tons per year.72  Given 

CBP’s projection that the average sediment load from above the Dam is 1.5 million tons 

per year,73 this estimate probably is on the mark. 

 For the purpose of this discussion and with reference to the USACE report on 

dredging, the “Baltimore Harbor Channels” can be segmented as follows: (1) the 

Northern Approach Channel (from/to the C&D Canal); (2) the Chesapeake Bay 

Approach Channel (from south of the Patapsco River up the Bay); (3) the Brewerton 

Channel/Angle Portion of the Baltimore Harbor (at the mouth of the Patapsco River); and 

(4) the Inner Harbor portion of the Baltimore Harbor (from the Bear Creek branch of the 

Patapsco River to the Inner Harbor in downtown Baltimore City).74  The Northern 

Approach Channel and the Chesapeake Bay Approach Channel are in the main stem of 

the Chesapeake Bay.75  When the satellite photographs of the Bay in the aftermath of 

significant storms are inspected, the Brewerton Channel/Angle portion of the Baltimore 

Harbor Channel in the mouth of the Bay appears to be affected by storm sediment 

releases flowing through the Dam. 

Reports on the quantity of annual sediments dredged in the Baltimore Harbor 

Channels vary.76  A fairly detailed report of dredged sediments, which reported average 

                                                 
72 Id. 
73 See note 8 supra. 
74 USACE, Baltimore Harbor and Channels (MD and VA) Dredged Material Management Plan and Final 
Tiered Environmental Impact Statement, 2006. 
75 Id. 
76 List of various reports and average amount of dredge material removed from the Baltimore Harbor 
Channels: 

• 3.64 mcy - U.S. Army Corps of Engineers 2006 Baltimore Harbor and Channels (MD and VA) 
Dredged Material Management Plan and Final Tiered Environmental Impact Statement. 

• 4.5 mcy - Some Baltimore Harbor Dredge Sediments Found Suitable for Reuse. December 10, 
2009. Maryland Sea Grant. See link: http://www.mdsg.umd.edu/news/drege_report/index.php. 

• 4.34 mcy - 2012 Annual Report to the DMMP Executive Committee: Implementation of the 
Dredged Material Management Act of 2001. Approved by the Management Committee on 
November 9, 2012. Pg. 5. 
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maintenance dredging in the Baltimore Harbor Channels form 1996-2004, was prepared 

by the USACE in 2006.77  The study reveals that each segment listed above has the 

following percentage of average annual sediment dredging: 

Table 4 

Average Annual Maintenance Dredging (And Percentage) 
Attributable To The Four Sections Of The Baltimore Harbor Channels 

Baltimore Harbor Channels Dredge Average (cubic 
yards) Percentage (%) of Total 

(1) Northern Approach 
(C&D Canal) Channel 1,200,000 35.6% 

(2) Chesapeake Bay 
Approach Channel 1,689,582 50.2% 

(3) Brewerton 
Channel/Angle Portion of 

the Baltimore Harbor 
219,012 6.5% 

(4) Inner Harbor portion of 
the Baltimore Harbor 256,275 7.6% 

Total: 3,364,582 100% 

 
The amount of annual maintenance dredging within Segment 4 is 256,275 cubic 

yards (“cy”), which is only 7.6% of the total dredge amount.78  The amount of average 

annual maintenance dredging in Segments 1-3 is 3,364,582 cy, which is 92% of the total 

average annual dredge amount.79  Segments 1 and 3, and the northern portion of Segment 

2 collect sediments that flow through the Dam.  Undoubtedly, the vast majority of 

sediments annually dredged to maintain the Baltimore Harbor Channels emanate north of 

                                                 
77 See Footnote 70. 
78 Independent Technical Review Team (2009). Sediment in Baltimore Harbor: Quality and Suitability for 
Innovative Reuse. An Independent Technical Review. Jonathan G. Kramer, Jessica Smits, Kevin G. Sellner 
(eds.). Maryland Sea Grant Publication UM-SG-TS-2009-04. CRC Publ. No.09-169. Pg. vii, 7. 
79 Id. 
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the Dam.  Common sense dictates that such sediments should be dredged above the Dam 

and before entering the Bay. 

 Winter dredging was required in 2011/12 to remove 3.2 million cy of sediment 

deposited in the Chesapeake Approach Channel, with 1,010,443 cy of sediments 

deposited in the Channel as a result of Tropical Storm Lee, at a cost of $25.6 million.80  

CBP represents that “25.8 million tons of sediment from nontidal rivers reached the Bay 

during the 2011 water year (October 2010-September 2011), which is a 18.9 million ton 

increase from 2010 and significantly higher than the 4 to 4.5 million ton average load 

from 1990-2011.”81  Of the 25.8 million tons of sediment to reach the Bay during the 

2011 water year, 19 million tons emanated from the Susquehanna during Tropical Storm 

Lee in early September 2011.82  Tropical Storm Lee’s loading represented 78% of total 

suspended sediment for the 2011 water year.83   

 Again, common sense dictates that it would be more cost efficient to dredge 

sediments above the Dam before they are spread out across the Bay doing grievous 

damage to SAV and oysters and before they clog the navigable channels of the Bay, 

disrupting ocean going trade, the commercial watermen, and Bay boaters and tourists. 

 

 

                                                 
80 Winter Dredging, Spring Events, The Dredging Link, January/February 2012.  The sediment was 
removed from the Craighill and Brewerton channels specifically, which are the two major approach 
channels leading from the Chesapeake Bay directly into the channel in the Patapsco River. 
81 Sediment Loads and River Flow to the Bay, Chesapeake Bay Program.  See link: 
http://www.chesapeakebay.net/indicators/indicator/sediment_loads_and_river_flow_to_the_bay. 
82 Hirsch, R.M., 2012, Frequently Asked Questions: Flux of nitrogen, phosphorus, and suspended sediment 
from the Susquehanna River Basin to the Chesapeake Bay during Tropical Storm Lee, September 2011, as 
an indicator of the effects of reservoir sedimentation on water quality U.S. Geological Survey Scientific 
Investigations Report 2012-5185, 17 p. 
83 Hirsch, R.M., USGS Rep’t 2012-5185, 12. 
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b. Transporting the dredged material and final disposition. 

 The other expense associated with dredging is the transportation and deposit of 

the dredged materials.  As the MPA dredges the sediments from the Bay, it continuously 

needs to place these materials in an environmentally sound and cost conscious manner.  

Such efforts have a large price tag born by the public.  The tables, figures and 

descriptions that follow depict in millions, the magnitude of those costs.84 

Hart-Miller Island 
Expended thru 2012 2013 2014 2015 2016 2017 2018 TOTAL 

$65.247 $4.433 $10.793 $7.705 $3.956 $4.100 $4.213 $100.447 

Dredge Placement and 
Monitoring       

Expended thru 
2012 2013 2014 2015 2016 2017 2018 TOTAL 

$337.339 $34.686 $49.517 $84.517 $56.897 $68.386 $70.268 $701.610 

Dredge Material and Placement Options 
Program      

Expended thru 
2012 2013 2014 2015 2016 2017 2018 TOTAL 

$79.109 $8.348 $11.318 $8.580 $8.410 $13.508 $13.878 $143.151 

 MPA has spent nearly $1 billion to create various dredge islands, including for 

example, Hart-Miller Island, Poplar Island, Barren Island, and James Island, in the 

Chesapeake Bay, and is scheduled to spend close to a billion more on additional island 

projects.85  The following descriptions provide an overview of costs associated with the 

MPA’s dredge island projects:86 

 
 

                                                 
84 MPA Capital Program Summary FY 2002 - 2018. 
85 Rona Kobell, Dredge islands in Bay giving way to projects on shore, Bay Journal, March 2010. See link: 
http://www.bayjournal.com/article/dredge_islands_in_bay_giving_way_to_projects_on_shore. 
86 Id. 
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Hart-Miller Island 
Location: Mouths of Middle River and Back River where they meet the 

Chesapeake Bay 
When it started: 1984 
When it ended: 2009 
Size: The 1,140-acre site holds 100 million cubic yards of material 
Cost: $305 million 

 
Poplar Island 

Location: Off Talbot County in Chesapeake Bay, south of Eastern Bay 
When it started: 1998 
When it will close: 2027 
Size: Approximately 68 mcy of dredged material will be placed to develop 735 

acres of wetlands, 840 acres of uplands and 140 acres of open water 
embayment, a total of 1,715 acres and much larger than Poplar's original 
footprint. Two other islands adjacent to Poplar, Jefferson Island and 
Coaches Island, are considered part of the project and will benefit from 
having Poplar as a breakwater 

Cost: $667 million, including the expansion 
 
Barren Island 

Location: Off Dorchester County in Chesapeake Bay, west of Honga River 
When it will start: 2017 
When it will end: Around 2022 
Size: It will provide 72 additional acres 
Cost: $30 million 

 
James Island 

Location: At the mouth of the Little Choptank River 
When it will start: It should be ready to accept new material by 2018 
When it will close: Around 2027 
Size: Plans call for 90 to 95 mcy of dredged material to build a 2,072-acre site 
Cost: $1.6 billion 

 Again, common sense dictates that it would be more cost efficient to dredge 

sediments above the Dam before they are spread out across the Bay.  By failing to do so, 
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larger amounts of taxpayer dollars are required to be dedicated to dredging the sediments 

throughout the entirety of the Bay.  More significantly, those sediments grievously 

devastate the Bay estuary before they are dredged and, undoubtedly, a portion does not 

make it to a channel that is dredged.  There is no rational explanation for why billions of 

dollars are spent below the Dam to address what could much more effectively and cost 

efficiently be accomplished above the Dam.    

5. Conclusion. 

Scour from the Conowingo Reservoir is a substantial and significant source of 

nutrient and sediment pollution to the Bay.  Such scour has substantially contributed to 

the death of the oyster population in the upper Maryland Bay and the death of the once 

abundant SAV in the vast majority of the upper Maryland Bay.  The Dam substantially 

and detrimentally changes the character and quality of the water above and below the 

Dam.  The Dam traps sand that otherwise would flow into the Bay, thereby depriving the 

Bay of the sand necessary to support a thriving oyster and SAV population, while 

allowing fine clays and silts that otherwise would mix with and be covered by such sands 

to repeatedly become suspended in the upper Maryland Bay and to exacerbate and 

accelerate the death and degradation of Bay flora and fauna, including oysters and SAV.  

During storm events, silts and clays that have been trapped in the lower Susquehanna 

River reservoirs become suspended and during the largest storms, have more than 

doubled the quantity of nutrients and sediments that have passed though the Dam and 

engulfed Bay flora and fauna that cannot rapidly swim to the south and out of the fallout 

zone.  Such scour has contributed to the demise of the seafood harvesting and packaging 

industry in Maryland’s Bay counties and municipalities. 
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 In addition, the dams materially alter the flushing effect of storm surges by 

altering and slowing the flow of water during storm events.  The reservoirs behind the 

dams have widened and slowed the flow in the Susquehanna River.  The historic bottom 

of the Susquehanna River was rock and the historic channel of the river was much 

narrower.  Before the dams, storm surges would carry sediments and nutrients further 

down the Bay where they might be washed out to the Atlantic Ocean or into wetlands in 

the lower Bay more subject to daily tidal fluctuation.  Today, Susquehanna River 

nutrients and sediment are deposited in the upper Bay, with a lesser to non-existent tidal 

influence unable to transport such sediments into wetlands that would hold and remove 

such sediments from the water.  In short, the dams and reservoirs that have been created 

behind the dams have altered the normal flow of the Susquehanna River and the former 

flushing effect of storm surges.  The dams have changed the character and quality of 

water and suspended solids that flow down the Susquehanna River.  The dams have 

change the ecology and environment of the upper Bay. 

C. Right of Coalition members, i.e., Maryland local governments, 
to intervene. 

 
 Intervenors are Maryland counties, which are local government entities that have 

the right to sue and be sued, to tax and spend, and to engage in land use planning 

including environmental planning.  See, e.g., Md. Ann. Code art. 25; Md. Ann. Code Art. 

25A; Md. Ann. Code arts. 25B; Md. Code Ann., Land Use §§ 3-101 et seq., 4-101 et seq.; 

Md. Code Ann Envir. §§ 5-703, 5-903(b), 9-501 et seq., 9-601 et seq.  Such 

environmental plans are a component of the County Master Plan.  Md. Code Ann. Land 

Use §§ 4-101 et seq. & Md. Code Ann. Envir. §§ 9-501 et seq.  The objective of such 
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plans is to interrelate and correlate to improve the human environment and the natural 

environment in which county residents and visitors live and work.  Id. 

 Additionally, the Maryland Department of the Environment has required each 

county that is a member of the Coalition to prepare a Phase II Watershed Implementation 

Plan (“WIP”).87  The county WIPs are incorporated into the State of Maryland’s WIP 

which has been submitted to EPA in furtherance of meeting the goals of the 2010 TMDL.  

The objective of the county WIPs is to explain what actions each local government will 

undertake and/or support to foster improvement to the water quality of the Bay and Bay 

tributaries.  The goal of the county WIPs is to improve the human environment of those 

who enjoy, derive a living from, and use resources in or connected with the Bay and Bay 

tributaries and the natural environment of flora and fauna that inhabit the Bay and Bay 

tributaries.  In essence, the goal of the county WIPs parallels the goal of the Commissions 

environmental assessment in this proceeding.  The Commission’s environmental 

assessment in this case will directly impact what the counties are able to undertake and to 

accomplish pursuant to their WIPs. 

 Each Coalition county has a direct monetary interest in the application.  The Dam, 

because of the sediments that it has trapped and that are scoured from the floor of the 

reservoir behind the Dam and deposited in shock loading during significant storm events, 

directly impacts whether actions undertaken and expenditures made by the Coalition 

counties to improve the water quality of the Bay and Bay tributaries will have any 

meaningful impact on improvement of the Bay.  If the volume of sediments introduced 

into the Bay from scour and from activity in the watersheds above the Dam is not 

                                                 
87 Letter from Robert M. Summers, Secretary, Maryland Department of the Environment, to Lelsie Knapp, 
Associate Director, Maryland Association of Counties (February 2, 2012); Maryland’s Phase II Watershed 
Implementation Plan for the Chesapeake Bay TMDL, October 2012, 76.  
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dramatically reduced, no amount of expenditures and efforts by Maryland local 

governments, including all Coalition members, will reverse the devastation caused by the 

Dam and activities above the Dam 

 It is senseless for the Coalition counties to fund and implement a WIP when scour 

from the Conowingo Reservoir has the ability to continue to negate any positive 

achievements in water quality improvement (i.e., oyster and SAV restoration) during one 

significant storm event.  Thus, part of the WIP of each Coalition member is to intervene 

in this relicensing proceeding and to petition the Commission to require Exelon to dredge 

the sediments and maintain the stormwater management pond, which Exelon refers to as 

the Conowingo Pond, so that scour from the floor of the pond des not routinely damage 

the Bay estuary and undermine Bay restoration efforts and expenditures below the Dam.  

The Conowingo Pond, just like any stormwater management pond, has to be dredged and 

maintained or it will become an environmental hazard.  The Conowingo Pond has been 

an environmental hazard for the past 41 years.  The Bay’s natural ecosystems are not able 

to ameliorate the deleterious impact of the massive release of scoured sediments during 

significant storm events.  It is time for the Commission to impose conditions through the 

relicensing of the Dam that will indeed save the Bay. 

 Coalition counties on the Chesapeake Bay are directly impacted by the sediments 

scoured from the floor of the Conowingo Reservoir.  The oyster, rockfish, crab and other 

marine populations off the shores of Cecil, Kent and Dorchester Counties have been 

greatly diminished, if not totally wiped out, due to scour from the Conowingo Reservoir.  

This has resulted in the decimation of seafood harvesting and seafood 
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processing/packaging industries that once thrived in those counties prior to Hurricane 

Agnes. 

 The marina industry and related trades in Cecil, Kent, Dorchester Counties have 

been detrimentally impacted by sediment scour that fills the navigable channels of the 

Bay, the marinas in those counties, and the Bay tributaries in those counties used to 

access the Bay.   

 Sediment scour has detrimentally and directly impacted the way of life in those 

counties and adversely affected the human and the economic environment in those 

counties in addition to the adverse impact on the natural environment. 

 All of the public has an interest in a clean Chesapeake Bay for recreation and 

commercial endeavors.  The economic development and the economic vitality of the Bay 

counties are more directly impacted by the health of the Bay because their seafood 

harvesting and processing industries, that once formed the backbone of those local 

economies are disappearing.   

 The regulations and mandates being imposed by federal and State authorities on 

Coalition members in the nature of saving the Bay and meeting TMDL goals have 

impaired the affordability and attractiveness of the those counties as a place to live and 

work in comparison to other communities in the neighboring states of Pennsylvania, 

Delaware, and West Virginia that are not burdened with such regulations and expenses.   

1. The Federal Powers Act. 

 The Federal Powers Act requires FERC to consider impacts to local government 

interests during the license renewal process.  16 U.S.C. §§ 802(b)(2), 803(a)(2)(B), 808 

(a)(2)(D).  More specifically, FERC “shall consider … [t]he recommendations of … 
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agencies exercising administration over … recreation, cultural and other relevant 

resources of the State in which the project is located ….” 16 U.S.C. § 803(a)(2)(B).  As 

detailed in Part II.C supra, the Coalition counties exercise administration over 

recreational, cultural and other relevant resources that are and will be directly and 

indirectly impacted by activities at the Dam and in the Conowingo Reservoir formed by 

the Dam that is the subject of this license proceeding.   

 In addition, FERC is committed to adhering to the objectives and aims of the 

National Environmental Policy Act of 1969 (“NEPA”).  18 C.F.R. § 2.80(a).  As FERC 

recognizes, NEPA requires FERC to include a detailed environmental statement 

including the impact to the human environment.  Id.  

2. NEPA and its regulations provide a legal basis for the 
intervention of the Coalition members. 

 
NEPA, 42 U.S.C. § 4321 et seq., provides a legal basis for intervention by 

Coalition members.  More specifically, NEPA provides: 

The Congress … declares that it is the continuing policy of 
the Federal Government, in cooperation with … local 
governments, … to use all practicable means and 
measures, including financial and technical assistance, in a 
manner calculated to foster and promote the general 
welfare, to create and maintain conditions under which man 
and nature can exist in productive harmony, and fulfill the 
social, economic, and other requirements of present and 
future generations of Americans. 
 

(Emphasis added.)  42 U.S.C. § 4331(a).88  NEPA created the Council on Environmental 

Quality (“Council”) pursuant to 42 U.S.C. §§ 4341-4347.89  Section 4345 provides in 

pertinent part: 

                                                 
88 § 4331(c) provides further: “The Congress recognizes that each person should enjoy a healthful 
environment and that each person has a responsibility to contribute to the preservation and enhancement of 
the environment.” 

 45



The Council shall –  

(1) consult with … representatives of science, industry, agriculture, labor, 
conservation organizations, State and local governments and other 
groups, as it deems advisable; and  
 
(2) utilize, to the fullest extent possible, the services, facilities, and 
information (including statistical information) of public and private 
agencies and organizations, and individuals, in order that duplication of 
effort and expense may be avoided, thus assuring that the Council’s 
activities will not unnecessarily overlap or conflict with similar activities 
authorized by law and performed by established agencies. 
 

(Emphasis added.)  The current state of the Chesapeake Bay, which EPA has declared an 

impaired body of water, requires cooperation of federal, state and local governmental 

entities and agencies to coordinate how sources of impairment and pollution are 

addressed and rectified.90  Clearly scour from the Conowingo Reservoir and the effect of 

the Dam in altering the water quality of the Susquehanna River above and immediately 

below the Dam make the Commission’s decisions relative to Exelon during the 

relicensing process integral to the efforts of the Coalition members, in conjunction with 

EPA Pennsylvania state agencies and local governments, and Maryland State regulatory 

agencies in pursuing cost-effective solution and funding to improve the Bay. 

Regulations established in response to NEPA provide for specific instruction in 

regards to engaging local governments in federal environmental proceedings, thereby 

supporting the Coalition’s legal argument for its intervening status.  Specifically, 40 

C.F.R. § 1503.1 provides that a federal agency should request the comments of local 

agencies prior to the preparation of a final environmental impact statement.  This further 

requires the Commssion’s consideration of county input and coordination with county 

efforts as part of the NEPA process that the Commission is required to implement. 
                                                                                                                                                 
89 See generally § 4344 for the Council’s duties. 
90 See generally Executive Order 13508, Chesapeake Bay Protection and Restoration, May 12, 2009. 
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3. Executive Orders. 

 Executive Orders (“EO”) promulgated under NEPA’s authority support the 

Coalition’s legal right to intervene.  EO 13352 – Facilitation of Cooperative 

Conservation, August 26, 2004, attempts to ensure that federal agencies “implement laws 

relating to the environment…in a manner that promotes cooperative conservation, with 

an emphasis on appropriate inclusion of local participation in Federal 

decisionmaking…”91  (Emphasis added.) “Cooperative conservation” is defined as 

“actions that relate to use, enhancement, and enjoyment of natural resources, protection 

of the environment, or both, and that involve collaborative activity among Federal, State, 

local, and tribal governments…”92  Section 3(a) of EO 13352 establishes finally that the 

secretaries of the subjected federal agencies must “implement laws relating to the 

environment and natural resources in a manner that: (i) facilities cooperative 

conservation; (ii) takes appropriate account of and respects the interests of persons 

with ownership or other legally recognized interests in land and other natural 

resources; and (iii) properly accommodates local participation in Federal 

decisionmaking…”  (Emphasis added.)   

 Executive Order 11514 – Protection and Enhancement of Environmental Quality, 

March 5, 1970, Section 2(a) states that “[h]eads of agencies shall consult with 

appropriate Federal, State and local agencies in carrying out their activities as they affect 

the quality of the environment.”  Section 2(b) goes on to establish that federal agencies 

“shall [d]evelop procedures to ensure the fullest practicable provision of timely public 

information and understanding of Federal  plans and programs with environmental 

                                                 
91 See Executive Order 13352, Facilitation of Cooperative Conservation, Section 1, August 26, 2004. 
92 Id. Section 2. 
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impact in order to obtain the views of interested parties...” (Emphasis added.)  Similar 

to EO 13352, although passed several decades prior, the federal government specifically 

contemplated the cooperation and input of local governments in environmental activities 

that implicate NEPA.  NEPA is brought into the Dam relicensing equation pursuant to the 

environmental issues that are related to the relicensing.  The intent of EO 11514 clearly 

incorporates the interests of local governments and their constituents in matters that relate 

to NEPA.  Further, the language provided in the EO (i.e., “shall”) provides for mandatory 

inclusion of these parties.  EO 11514 supports the legal basis for granting the Coalition 

intervenor status. 

It is clear that the federal government, by statute, regulation and Executive Order, 

has called for local government input and for coordination with local governments during 

the environmental analysis process.  There is abundant legal authority under the factual 

circumstances presented to support the grant of intervenor status to the Coalition 

counties. 

II. CONCLUSION 

The environmental requirements, conditions, and controls imposed by this 

Commission during the Conowingo Project’s relicensing will directly impact each 

member county’s ability to implement its State-mandated-WIP and related policies. The 

Coalition and its member counties and the citizens thereof will be directly affected by the 

outcome of the above-captioned proceeding.  Thus, the Coalition has a direct and 

substantial interest in this proceeding and its interests cannot be represented by any other 

party.  Furthermore, the Coalition’s intervention in this proceeding on behalf of its 

member counties and the citizens thereof is in the public interest. 
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WHEREFORE, the above named members of the Coalition respectfully request 

that they be granted full party status in the above-captioned proceeding and be added to 

the service list as a party-intervenors with electronic service to be made on the below 

named individuals on behalf of each member county: 

    Jefferson L. Blomquist, Esquire 
    Funk & Bolton, P.A. 
    12th Flr. 
    36 S. Charles Street 
    Baltimore, Maryland 21202 
    (410) 659-7700 
    jblomquist@fblaw.com 
 
 
 

Respectfully submitted, 
 
 
 /s/     
Jefferson L. Blomquist 
Funk & Bolton, P.A. 
36 S. Charles Street 
Baltimore, Maryland 21620 
(410) 659-7700 
Attorneys for the counties of the Clean 
Chesapeake Coalition  

Dated: June 24, 2013 
58599.005:154499v7
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CERTIFICATE OF SERVICE 

 I HEREBY CERTIFY that on this 24th day of June 2013, a copy of the foregoing 

Motion to Intervene was served via the Commission’s electronic service system upon 

each person designated on the official service list compiled by the Secretary in this 

proceeding that has provided an electronic address. 

 
     
 /s/     
Jefferson L. Blomquist 

 



 

 

UNITED STATES CODE SERVICE 

 

TITLE 42. THE PUBLIC HEALTH AND WELFARE   

CHAPTER 55. NATIONAL ENVIRONMENTAL POLICY   

POLICIES AND GOALS 

 

42 USCS § 4331 

 

§ 4331.  Congressional declaration of national environmental policy  

 

(a) The Congress, recognizing the profound impact of man's activity on the interrelations of all components of the natu-

ral environment, particularly the profound influences of population growth, high-density urbanization, industrial expan-

sion, resource exploitation, and new and expanding technological advances and recognizing further the critical im-

portance of restoring and maintaining environmental quality to the overall welfare and development of man, declares 

that it is the continuing policy of the Federal Government, in cooperation with State and local governments, and other 

concerned public and private organizations, to use all practicable means and measures, including financial and technical 

assistance, in a manner calculated to foster and promote the general welfare, to create and maintain conditions under 

which man and nature can exist in productive harmony, and fulfill the social, economic, and other requirements of pre-

sent and future generations of Americans. 

  

(b) In order to carry out the policy set forth in this Act [42 USCS §§ 4321 et seq.], it is the continuing responsibility of 

the Federal Government to use all practicable means, consistent with other essential considerations of national policy, to 

improve and coordinate Federal plans, functions, programs, and resources to the end that the Nation may-- 

   (1) fulfill the responsibilities of each generation as trustee of the environment for succeeding generations; 

   (2) assure for all Americans safe, healthful, productive, and esthetically and culturally pleasing surroundings; 

   (3) attain the widest range of beneficial uses of the environment without degradation, risk to health or safety, or other 

undesirable and unintended consequences; 

   (4) preserve important historic, cultural, and natural aspects of our national heritage, and maintain, wherever possi-

ble, an environment which supports diversity and variety of individual choice; 

   (5) achieve a balance between population and resource use which will permit high standards of living and a wide 

sharing of life's amenities; and 

   (6) enhance the quality of renewable resources and approach the maximum attainable recycling of depletable re-

sources. 

  

(c) The Congress recognizes that each person should enjoy a healthful environment and that each person has a responsi-

bility to contribute to the preservation and enhancement of the environment. 

 

HISTORY:  
   (Jan. 1, 1970, P.L. 91-190, Title I, § 101, 83 Stat. 852.) 

 

                    HISTORY; ANCILLARY LAWS AND DIRECTIVES 

  

 

 

Other provisions:  

   Commission on Population Growth and the American Future. Act March 16, 1970, P.L. 91-213, §§ 1-9, 84 Stat. 

67, established the Commission on Population Growth and the American Future to conduct and sponsor such studies 

and research and make such recommendations as might be necessary to provide information and education to all levels 

of government in the United States, and to our people regarding a broad range of problems associated with population 

growth and their implications for America's future; prescribed the composition of the Commission; provided for the 

appointment of its members, and the designation of a Chairman and Vice Chairman; required a majority of the members 

of the Commission to constitute a quorum, but allowed a lesser number to conduct hearings; prescribed the compensa-

tion of members of the Commission; required the Commission to conduct an inquiry into certain prescribed aspects of 

population growth in the United States and its foreseeable social consequences; provided for the appointment of an Ex-
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ecutive Director and other personnel and prescribed their compensation; authorized the Commission to enter into con-

tracts with public agencies, private firms, institutions, and individuals for the conduct of research and surveys, the prep-

aration of reports, and other activities necessary to the discharge of its duties, and to request from any Federal depart-

ment or agency any information and assistance it deems necessary to carry out its functions; required the General Ser-

vices Administration to provide administrative services for the Commission on a reimbursable basis; required the 

Commission to submit an interim report to the President and the Congress one year after it was established and to sub-

mit its final report two years after March 16, 1970; terminated the Commission sixty days after the date of the submis-

sion of its final report; and authorized to be appropriated, out of any money in the Treasury not otherwise appropriated, 

such amounts as might be necessary to carry out the provisions of this note. 

   Ex. Or. No. 11507 superseded. Ex. Or. No. 11507 of Feb 4, 1970, 35 Fed. Reg. 2573, which related to prevention, 

control, and abatement of air and water pollution at federal facilities was superseded by Ex. Or. No. 11752 of Dec. 17, 

1973, 38 Fed. Reg. 34793, which formerly appeared as a note to this section. 

   Ex. Or. No. 11752. Ex. Or. No. 11752 of Dec. 17, 1973, 38 Fed. Reg. 34793, which formerly appeared as a note to 

this section, was revoked by Ex. Or. No. 12088 of Oct. 13, 1978, 43 Fed. Reg. 47707, which appears as 42 USCS § 

4321 note. 

 

NOTES: 

 

Code of Federal Regulations: 

   Office of the Secretary of Agriculture--National Environmental Policy Act, 7 CFR 1b.1 et seq. 

   Animal and Plant Health Inspection Service, Department of Agriculture--Federal plant pest regulations; general; 

plant pests; soil, stone, and quarry products; garbage, 7 CFR 330.100 et seq. 

   Animal and Plant Health Inspection Service, Department of Agriculture--National Environmental Policy Act imple-

menting procedures, 7 CFR 372.1 et seq. 

   Agricultural Research Service, Department of Agriculture--Procedures for implementing National Environmental 

Policy Act, 7 CFR 520.1 et seq. 

   Natural Resources Conservation Service, Department of Agriculture--Compliance with NEPA, 7 CFR 650.1 et seq. 

   Rural Utilities Service, Department of Agriculture--Environmental policies and procedures, 7 CFR 1794.1 et seq. 

   Office of Environmental Quality, Department of Agriculture--Cultural and environmental quality, 7 CFR 3100.40 et 

seq. 

   National Institute of Food and Agriculture--Implementation of National Environmental Policy Act, 7 CFR 3407.1 et 

seq. 

   Animal and Plant Health Inspection Service, Department of Agriculture--Rinderpest, foot-and-mouth disease, fowl 

pest (fowl plague), exotic Newcastle disease, African swine fever, hog cholera, and bovine spongiform encephalopathy: 

prohibited and restricted importations, 9 CFR 94.0 et seq. 

   Department of Energy (General Provisions)--National Environmental Policy Act implementing procedures, 10 CFR 

1021.100 et seq. 

   Export-Import Bank of the United States--Procedures for compliance with the National Environmental Policy Act, 

12 CFR 408.1 et seq. 

   Federal Aviation Administration, Department of Transportation--Certification procedures for products and parts, 14 

CFR 21.1 et seq. 

   Federal Aviation Administration, Department of Transportation--Fuel venting and exhaust emission requirements for 

turbine engine powered airplanes, 14 CFR 34.1 et seq. 

   Federal Aviation Administration, Department of Transportation--Noise standards: Aircraft type and airworthiness 

certification, 14 CFR 36.1 et seq. 

   Office of the Secretary, Department of Transportation (Aviation Proceedings)--Air carrier authority under Subtitle 

VII of Title 49 of United States Code, 14 CFR 201.1 et seq. 

   Office of the Secretary, Department of Transportation (Aviation Proceedings)--Applications for permits to foreign 

air carriers, 14 CFR 211.1 et seq. 

   National Aeronautics and Space Administration--Environmental quality, 14 CFR 1216.100 et seq. 

   Federal Trade Commission--General procedures, 16 CFR 1.1 et seq. 

   Consumer Product Safety Commission--Environmental review, 16 CFR 1021.1 et seq. 

   Federal Energy Regulatory Commission, Department of Energy--General policy and interpretations, 18 CFR 2.1 et 

seq. 
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   Federal Energy Regulatory Commission, Department of Energy--Regulations implementing the National Environ-

mental Policy Act, 18 CFR 380.1 et seq. 

   Water Resources Council--Compliance with the National Environmental Policy Act (NEPA), 18 CFR 707.1 et seq. 

   Water Resources Council--Implementation of Executive Orders 11988, Floodplain Management and 11990, Protec-

tion of Wetlands, 18 CFR 725.0 et seq. 

   Department of State--Regulations for implementation of the National Environmental Policy Act (NEPA), 22 CFR 

161.1 et seq. 

   Federal Highway Administration, Department of Transportation--Junkyard control and acquisition, 23 CFR 751.1 et 

seq. 

   Federal Highway Administration, Department of Transportation--Landscape and roadside development, 23 CFR 

752.1 et seq. 

   Federal Highway Administration, Department of Transportation--Environmental impact and related procedures, 23 

CFR 771.101 et seq. 

   Federal Highway Administration, Department of Transportation--Procedures for abatement of highway traffic noise 

and construction noise, 23 CFR 772.1 et seq. 

   Federal Highway Administration, Department of Transportation--Mitigation of impacts to wetlands and natural hab-

itat, 23 CFR 777.1 et seq. 

   Department of Justice--Grants for correctional facilities, 28 CFR 91.1 et seq. 

   Office of the Secretary of Labor--Department of Labor National Environmental Policy Act (NEPA) compliance pro-

cedures, 29 CFR 11.1 et seq. 

   Office of Natural Resources Revenue, Department of the Interior--General, 30 CFR 1201.100 et seq. 

   Department of the Army--Environmental analysis of Army actions (AR 200-2), 32 CFR 651.1 et seq. 

   Department of the Navy--Procedures for implementing the National Environmental Policy Act, 32 CFR 775.1 et seq. 

   Corps of Engineers, Department of the Army--Administrative procedure, 33 CFR 209.50 et seq. 

   Corps of Engineers, Department of the Army--Procedures for implementing NEPA, 33 CFR 230.1 et seq. 

   Forest Service, Department of Agriculture--National Environmental Policy Act (NEPA) compliance, 36 CFR 220.1 

et seq. 

   Presidio Trust--Environmental quality, 36 CFR 1010.1 et seq. 

   Department of Veterans Affairs--Environmental effects of the Department of Veterans Affairs (VA) actions, 38 CFR 

26.1 et seq. 

   United States Postal Service--National Environmental Policy Act procedures, 39 CFR 775.1 et seq. 

   Environmental Protection Agency--Procedures for implementing the National Environmental Policy Act and as-

sessing the environmental effects abroad of EPA actions, 40 CFR 6.100 et seq. 

   Office of the Secretary of the Interior--Implementation of the National Environmental Policy Act of 1969, 43 CFR 

46.10 et seq. 

   Bureau of Land Management, Department of the Interior--Onshore oil and gas operations, 43 CFR 3160.0-1 et seq. 

   Bureau of Land Management, Department of the Interior--Exploration licenses, 43 CFR 3410.0-1 et seq. 

   Bureau of Land Management, Department of the Interior--Noncompetitive leases, 43 CFR 3430.0-1 et seq. 

   Bureau of Land Management, Department of the Interior--Management of existing leases, 43 CFR 3451.1 et seq. 

   Bureau of Land Management, Department of the Interior--Solid minerals (other than coal) exploration and mining 

operations, 43 CFR 3590.0-1 et seq. 

   Federal Emergency Management Agency, Department of Homeland Security--Environmental considerations, 44 

CFR 10.1 et seq. 

   Coast Guard, Department of Homeland Security--Inspection and certification, 46 CFR 31.01-1 et seq. 

   Coast Guard, Department of Homeland Security--Commercial fishing vessels dispensing petroleum products, 46 

CFR 105.01-1 et seq. 

   Federal Transit Administration, Department of Transportation--Environmental impact and related procedures, 49 

CFR 622.101 et seq. 

   Marine Mammal Commission--Compliance with the National Environmental Policy Act, 50 CFR 530.1 et seq. 

  

 

 

Related Statutes & Rules: 

   Congressional declaration of purpose, 42 USCS § 4321. 

   This section is referred to in 20 USCS § 5604. 
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UNITED STATES CODE SERVICE 

 

TITLE 42. THE PUBLIC HEALTH AND WELFARE   

CHAPTER 55. NATIONAL ENVIRONMENTAL POLICY   

COUNCIL ON ENVIRONMENTAL QUALITY 

 

42 USCS § 4344 

 

§ 4344.  Duties and functions  

 

It shall be the duty and function of the Council-- 

   (1) to assist and advise the President in the preparation of the Environmental Quality Report required by section 201 

[42 USCS § 4341]; 

   (2) to gather timely and authoritative information concerning the conditions and trends in the quality of the environ-

ment both current and prospective, to analyze and interpret such information for the purpose of determining whether 

such conditions and trends are interfering, or are likely to interfere, with the achievement of the policy set forth in title I 

of this Act [42 USCS §§ 4331 et seq.], and to compile and submit to the President studies relating to such conditions and 

trends; 

   (3) to review and appraise the various programs and activities of the Federal Government in the light of the policy set 

forth in title I of this Act [42 USCS §§ 4331 et seq.] for the purpose of determining the extent to which such programs 

and activities are contributing to the achievement of such policy, and to make recommendations to the President with 

respect thereto; 

   (4) to develop and recommend to the President national policies to foster and promote the improvement of environ-

mental quality to meet the conservation, social, economic, health, and other requirements and goals of the Nation; 

   (5) to conduct investigations, studies, surveys, research, and analyses relating to ecological systems and environ-

mental quality; 

   (6) to document and define changes in the natural environment, including the plant and animal systems, and to ac-

cumulate necessary data and other information for a continuing analysis of these changes or trends and an interpretation 

of their underlying causes; 

   (7) to report at least once each year to the President on the state and condition of the environment; and 

   (8) to make and furnish such studies, reports thereon, and recommendations with respect to matters of policy and 

legislation as the President may request. 

 

HISTORY:  
   (Jan. 1, 1970, P.L. 91-190, Title II, § 204, 83 Stat. 855.) 

 

                    HISTORY; ANCILLARY LAWS AND DIRECTIVES 

  

 

 

References in text:  

   "Section 201", which appeared as 42 USCS § 4341, was omitted from the Code due termination of its reporting re-

quirements. 

  

 

 

Transfer of functions:  

   Reorg. Plan No. 3 of 1970, § 2(a)(5), effective Dec. 2, 1970, 35 Fed. Reg. 15623, 84 Stat. 2086, which appears as 5 

USCS § 903 note and 42 USCS § 4321 note, transferred to the Administrator of the Environmental Protection Agency so 

much of the functions of the Council on Environmental Quality under paragraph (5) of this section as pertains to eco-

logical systems. 
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