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MACo Position Statement on Contributory Negligence 

Date: March 6, 2013  
  

 

To: Judiciary Committee 
From: Leslie Knapp Jr. 
 

The Maryland Association of Counties (MACo) supports the retention of the common law 
doctrine of contributory negligence for the state of Maryland and would resist the conversion 
to a comparative fault model. This position statement restates MACo’s long-standing position 
with respect to comparative fault. 
 
With the case of Coleman v. Soccer Association of Columbia, the Maryland Court of Appeals is 
poised to potentially change Maryland’s longstanding liability system to a comparative fault 
model. Such a change could have potentially significant policy and fiscal impacts for the 
State, local governments, and the private sector. 
 
(1) General Assembly Has Spoken on Comparative Fault 

MACo believes that the decision of whether to change Maryland’s fault model properly 
rests with the General Assembly. The issue of whether to adopt a comparative fault 
model has been before the General Assembly many times in the past, with the last being 
in 2007 when the Legislature considered House Bill 110 and Senate Bill 267. Attached is a 
summary of comparative fault negligence considered by the General Assembly from 
1983 to 2012 that was included in an amicus curiae brief for the Coleman case submitted on 
behalf of local governments. In each instance the Legislature has declined to switch from 
the contributory negligence standard. 

 
(2) Ancillary Statutory Provisions Are Linked to Contributory Negligence 

If Maryland were to consider moving to a comparative fault model, the change would 
also require modifications to statutory law in addition to the common law. In order to 
make contributory negligence a fair model for both plaintiffs and defendants, the 
General Assembly has enacted statutory provisions simplifying plaintiff recovery 
(including joint and several liability and the joint tortfeasor statute) and exceptions to the 
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contributory negligence rule (including the seatbelt rule, drug user against drug dealer, 
and others).  

 
While these ancillary statutory provisions work well and provide balance under a 
contributory negligence system, they would create a significant imbalance that would 
favor the plaintiff’s side under a comparative fault system. While the Court of Appeals 
can change the common law liability standard to that of comparative fault through the 
Coleman case, it would fall to the General Assembly to change these ancillary statutory 
provisions. In order to avoid the creation of an unbalanced and unfair fault system, it is 
imperative that any change in the common law fault model be considered concurrently 
with changes to the ancillary statutory provisions. 

 
Conclusion 
Maryland’s adherence to a contributory negligence standard is sensible public policy, 
promoting responsible citizen behavior and a clear legal standard for jury consideration. The 
principle requires citizens to act responsibly if they seek judicial assistance for injuries. In 
addition, the principle is easily understood, particularly in contrast to a comparative fault 
standard. 
 
MACo believes that the decision of whether to change the state’s fault model should 
ultimately rest with the General Assembly because of its significant past history with the issue 
and because of the many linkages to statutory provisions that would also need to be altered 
should the State move to a comparative fault standard. Accordingly, MACo urges the 
Committee to take action to maintain contributory negligence as the State’s fault model. 
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