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January 24, 2013 
 
 
The Honorable Dr. Robert Summers, Secretary  
Maryland Department of the Environment  
Office of the Secretary  
1800 Washington Boulevard 
Baltimore, Maryland 21230-1708  
 
 
RE: Additional Comments on the Revised Growth Offset Policy Based Upon a Presentation to the Watershed 
Implementation Plan (WIP) and the Land Use and Growth Policy Subcommittees of the State Water Quality 
Advisory Committee (SWQAC) on November 23, 2012 
 
Dear Secretary Summers: 
 
Thank you for the opportunity to receive a briefing from Brigid Kenney at a joint meeting of the WIP and the Land 
Use and Growth Policy Subcommittees of the SWQAC.  The SWQAC understands that this is an evolving process 
leading to the development of regulations to support a Growth Policy and that we may have the opportunity to 
provide additional comments. This letter contains the comments from a number of meetings of the Subcommittees.  
The full SWQAC has reviewed the comments, and given a preliminary endorsement, with a formal vote to be taken 
in March.    
 
Generally, the revised approach seems to be an improvement over the earlier policy version presented to the full 
SWQAC. However, the following comments are offered: 
 

1. SWQAC is supportive of the 1-year delay in implementation as it is clear the offset and nutrient trading 
program needs further work.  Given the significant long-term impact of the offset policy, it is critical that the 
policy be fully developed and scrutinized prior to its implementation.  SWQAC will continue to monitor 
progress on the Offset Policy and regulations, and offer suggestions as the MDE stakeholder process 
continues throughout 2013. 

 
2. We are pleased to hear that phosphorus (P) is being added to the policy in addition to nitrogen (N), but we 

also recommend that sediment should also be considered. 
 

3. We were pleased to hear about how the load will be offset and agree with the suggestion that the forested 
load be used instead of zero.  
 

4. Nitrogen and phosphorus offset options should be clearly recognized and quantified in order for the “robust” 
market to work cost effectively. Without that element, costs would rise, as reduction claims would have to be 
verified on a case-by-case basis.  
 

5. There should be recognition of more load delivery variables than critical areas and sensitive areas, such as 
reservoirs and distance from the Bay. For example, the areas above the three reservoirs in Baltimore County 
either do not deliver any nitrogen to the Bay (Liberty Reservoir) or deliver reduced amounts of nitrogen to 
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the Bay. However, each of the reservoirs is impaired for phosphorus and has local TMDLs for phosphorus 
reduction. Site-specific recognition of nitrogen and phosphorus deliveries to the Bay would go towards 
making the program more reasonable and effective for both meeting Bay and local water quality goals.  
 

6. Currently, each new home site is required to install a 50% nitrogen reduction system. However, there are 
shallow disposal/dispersal systems such as low pressure dosing shallow trenches, drip irrigation and some 
other new disposal/dispersal technologies that add further nitrogen reduction. So, there is the opportunity to 
attain more than a 50% reduction with certain treatment technologies and additional nitrogen reduction with 
certain disposal technologies. These need to be recognized and quantified to give onsite systems more 
options. With the new MDE regulations requiring ongoing (in perpetuity) operation and maintenance (O & 
M), these treatment and disposal/dispersal systems can be considered permanent, thus reducing the residual 
nitrogen that must be offset. And, it should be remembered that soil attenuates phosphorus from onsite 
system discharges (including shared facilities with groundwater discharge permits), giving them an edge over 
National Pollutant Discharge Elimination System (NPDES) wastewater discharges.   
 

7. Thirty years ought to be more than sufficient for any reasonable person with respect to permanency for the 
offsets. However, operation and validation of best management practices (BMPs) are another matter. Most 
likely only a few counties can take on O & M. It should be a county option to adopt O & M or act as a 
guarantor for 30-year BMPs, but should not be a mandate.   
 

8. Having a fee-in-lieu available for N, payable to the Bay Restoration Fund (BRF) is a good idea but there are 
several concerns that need to be addressed if this approach is taken. First, the fee must be sufficient to fund 
offsets with a liberal safety factor (2:1 would be reasonable). Second, there should be some flexibility to use 
fees to pay for the maximum N reductions even if the BRF law says it should be used to upgrade septic 
systems, which is much less cost-effective.  And, if fees-in-lieu are allowed, they should generally be the last 
available option (i.e., used only when all other options are exhausted). A local jurisdiction should have a 
“right of first refusal” to use the fee for local water pollution mitigation (either to meet the Bay TMDL or a 
local TMDL/water impairment). 
 

9. In addition, offsets created using fee-in-lieu money should follow the same trading/offset geography 
requirements recommended in #12 below. 
 

10. We agree with the change to area-specific loading rates with respect to on-site wastewater systems. 
 

11. We also agree with the change to regional loading rates with respect to stormwater loading.  
 

12. There is a need to make sure that offsets and trading do not negatively impact local waters, or make it more 
difficult for local jurisdictions to protect or improve existing water quality in local waters.  This could 
happen if offsets for new loads in local watersheds or subwatersheds are diverted to other watersheds and 
jurisdictions simply because the other watersheds are still in the Bay watershed, and it would be cheaper to 
offset the loads there.  This could significantly increase the financial burdens on local jurisdiction in 
improving local water quality and meeting local TMDLs.   
 
Changing the trading geography to requiring it in the same county is an improvement from the three 
statewide regions. From an environmental perspective as well as from a political perspective, however, 
having the offsets in the same 8-digit watershed is generally the best approach, unless offsetting loads 
outside the local watershed or jurisdiction will not impede local efforts to protect or improve local water 
quality. Any trades must protect local water quality, as there is much local impairment everywhere in the 
State. For the purposes of protecting local water quality, if the offset cannot be in the same 8-digit watershed 
within the same county, then it should be within the same 6-digit watershed within the same county. 
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13. There is a need for additional loading factors in the Bay Model for urban areas that will allow distinguishing 

between more urban land use types, including loading factors that can distinguish between high-density and 
low-density urban impervious areas. 
 

14. There is a need for more detailed stream data in the Bay Model.  Too many 1st and 2nd order streams are 
currently not captured. All improvements to the Bay Model, including land use and loading refinements as 
mentioned in 10, 11, and 13, will also serve to improve the effectiveness of the Accounting for Growth 
strategy. 
 

15. From a public outreach perspective, beyond the proposed stakeholder groups that have followed the 
development of this policy; what additional types of outreach will be afforded to the public? 
 

16. Will a schedule of key dates, planned milestones, anticipated documents, review periods and meetings be 
forthcoming? 
 

Minority Opinions: 
 

1. A member of the WIP Subcommittee (though not a member of SWQAC), voiced objection to the inclusion 
of P until the Department has identified that there is a P load from new development and has assessed the 
types of BMPs that could be used as offsets.  This member also expressed objection to the use of a 2:1 ratio 
for the fee-in-lieu, on the grounds that there is no justification for it.  Also, for trading geographies, it should 
be a county option to limit the trading geography to the county to address local water issues.  Otherwise, a 
broad trading geography should be allowed.  Any expansion of the offset that creates additional costs would 
be a concern. 

 
2.   A SWQAC member of the Land Use and Growth Policy Subcommittee, as well as at least one other 

SWQAC member, feels unable to comment in a constructive manner because of disagreement with the entire 
concept.  The member believes there are too many pitfalls, with so much depending on enforcement and 
oversight, and that MDE has never been funded and staffed to the point where it has been able to do either 
one with complete environmental credibility.   
 

Thank you for the opportunity to again provide comments to your Department. We look forward to receiving updates 
as to the changes that are being made and look forward to being able to provide additional thoughts and perspectives 
on the Growth Offset Policy and regulation development. 
 
Thank you for your consideration of this request. 
  
Respectfully, 
 

 
 
Terry R. Matthews, M.S.  
Chair 
 
cc.  The Honorable Richard Hall, Secretary, Maryland Department of Planning 

The Honorable John Griffin, Secretary, Maryland Department of Natural Resources 
The Honorable Buddy Hance, Secretary, Maryland Department of Agriculture 


