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July 26, 2011 

 

 

 

The Honorable Edward J. Kasemeyer 

Chairman 

Senate Budget and Taxation Committee 

3 West Miller Senate Building 

11 Bladen Street 

Annapolis, MD 21401-1991 

 

Dear Chairman Kasemeyer: 

 

Given the recent release of a letter from the Department of Legislative services to many General 

Assembly members regarding maintenance of effort (MOE) issues, the Maryland Association of Counties 

(MACo) thought it wise to try to address the several questions raised therein.  As an appendix to the 

comments offered at the public briefing today, please accept these comments as an initial representation 

of county views on the wide range of matters arising from recent MOE decisions and actions. 

 

1a. Should a penalty for not meeting MOE be assessed to the school board or to the county 

government?  

 

To the school board.  Placing the so-called “penalty” onto county government is essentially a state 

takeover of county budget decision-making. 

 

This question gets to the very heart of the “maintenance of effort” concept – one widely applied to many 

levels of government and elsewhere, but certainly not unique to Maryland state education funding.  In 

general, the MOE concept is that to be eligible to receive funding (in this case each year's incremental 

added state education funding to a county's school system) the recipient must maintain its own 

commitments from the prior year – seeking to ensure that new funds received supplement, rather than 

supplant local commitments. 

 

This issue also raises the dramatically limited authority granted to county governments to manage school 

board budgets and programs.  Under state law, counties have such limited authority to effect change in 

school board spending priorities and labor negotiations. 

 

Shifting the so-called “penalty” in MOE to the county completely and inappropriately subverts the 

state/local school funding partnership.  Rather than the state establishing a criterion to be eligible to 

receive additional state funding, the state would be asserting absolute control over a share of each county's 

budget that is larger than all the county's remaining funding commitments put together.   



 

1b. Should it all be assessed in one year or spread out over a number of years? 

 

The penalty should be spread out.  The MOE system works best when the state, county, and school board 

can all recognize the fiscal situations before them, and avoid the application of such a penalty.  However, 

if state funds are to be withheld to a jurisdiction's schools, no positive purpose is served by a massive one-

year shock, and a spreading out of the effects would provide better planning and adjustment opportunity 

to both the county and school board. 

 

2. Should the penalty amount be prorated in relation to the amount by which a county does not 

meet MOE?  

 

Yes.  Among the many flaws in the current MOE system is the notion that even a trivial amount 

appropriated locally below the calculated MOE level results in a complete loss of incremental funding.  A 

more sensible and proportional response would seem to be one welcome step to remedying this troubling 

system. 

 

3. When applying a penalty to a county, should the penalty be reduced in recognition of the 

county’s history of exceeding the required MOE amount?  

 

Yes.  Among the most obvious flaws in the current MOE system is that it essentially serves to penalize 

counties for their own prior generosity.  Each county that has faced public MOE challenges in recent 

years has a prior history of exceeding these funding levels, in many cases by overwhelming margins.  

That these jurisdictions now face state funding deductions arising from their own prior local support is 

symptomatic of a broken system. 

 

The current concern over county “rebasing” essentially arises directly from this issue, more than any 

other.  Counties who have voluntarily funded education beyond the MOE requirement for previous years 

now find themselves in an untenable trap, where pursuing a waiver from MOE may actually work 

contrary to the counties’ needs, by ignoring the structural nature of the funding challenges.   

 

Looking forward, no stakeholder in our public schools wants a “chilling effect” on county school support 

due to these perverse effects.  However, the very public attention paid to these funding struggles in recent 

years is likely to create just such an outcome, absent a reform to the MOE calculation and waiver system. 

 

4a. Should a county be required to apply for a waiver if it will not meet MOE?  

 

No.  MOE is properly framed as an eligibility for increased state funding:  the county must meet the 

target, or become ineligible.  Adding a compulsory filing of “permission” by the county only serves to 

undermine local elected officials' authority over local taxes and budgetary decisions. 

 

4b. Should state law prevent a county government from “rebasing” the required MOE amount? 

 

No.  The current law has proven generally effective in providing proper incentives through any fiscal 

situation that would be characterized as “ordinary.”  The relatively recent (an amendment to the BRFA in 

the 2009 session) addition of the two-year lookback following a granted MOE waiver has, simply put, 

backfired.  A county facing ongoing structural funding issues now sees the State Board’s waiver system 

as rigidly designed only to accommodate an aberrant single year, and to reinstate the unrealistic funding 

level in the subsequent year regardless of the local economic situation.  For a county facing a substantial 

and permanent funding reality, a “rebasing” to more reasonable funding levels is the only reasonable 

recourse. 



 

County elected officials are held accountable locally for their decisions to levy taxes, provide public 

services, and to prioritize the needs of their community.  State intrusion into fundamental issues of this 

nature is unwelcome and inappropriate.  A state program with a local requirement as a requirement to 

receive funding is a legitimate policy interest of the State – but state law simply overriding local decision-

making is not. 

 

For multiple questions in this discussion, the indirect threat of state withholding locally-generated 

revenues such as the income tax represents a fundamental violation of the state’s duty as a collector and 

administrator of these local taxes. 

 

5. Should changes to the MOE process and factors for determining whether to grant a waiver as 

agreed by the conference committee to Senate Bill 310 of the 2010 session be enacted, should the 

changes include further amendments to the MOE law to better align the provisions? 

 

Perhaps.  MACo has strongly supported legislation in each of the last two legislative sessions to add more 

coherence and process to the MOE waiver process, including requests to address many of the items now 

being discussed as system flaws.  While MACo did not prevail on every issue, MACo did support the 

conference report from 2010 (and the legislation in 2011) as reasonable steps toward waiver reform.  

Passage of such legislation is essential – as evidenced by the remarks from the State Board of Education, 

and the general tenor of discussions around the MOE matter today. 

 

Does the entirety of the MOE law require reform?  This is less clear.  The general MOE system has 

worked very well for the bulk of its existence, and has seen the overwhelming share of counties in every 

year exceed its funding levels.  County school funding has been a major engine of success in our public 

schools, and the MOE law has provided the state its needed certainty that its own investments inured to 

the benefit of the school systems.  Maryland’s top ranking in public education is just one among many 

outcomes of this long term success.  MACo is worried that an overreaction to the current friction could 

undermine these successes. 

 

Opening the door to evaluation of the entirety of the MOE calculation and application also suggests a look 

at the range of inputs leading to its use.  Counties’ narrow ability to establish funding policies for school 

enterprises, to encourage cooperative money-saving ventures, to guide bargaining outcomes with 

employee unions, or to target parity between county and school employees are all topics that are 

imperfectly addressed by the current education laws.  Were the General Assembly to open the door to an 

evaluation of how counties fund schools – this broad range of topics would properly be part of any such 

discussion. 

 

As always, MACo welcomes the opportunity to participate in the Committee’s discussions on these 

important topics, and remain available for follow-up with Committee members and staff going forward. 

 

 

Respectfully yours, 

 
Michael Sanderson 

Executive Director 

 

cc:  Erika Schissler 

      Vicki Gruber 


