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December 1, 2009 

 

 

The Honorable Edward J. Kasemeyer, Senate Chair 

Joint Legislative Workgroup to Study State, County  

    and Municipal Fiscal Relationships 

3 West Miller Senate Building 

11 Bladen Street 

Annapolis, MD 21401-1991 

 

The Honorable Adrienne A. Jones, House Chair 

Joint Legislative Workgroup to Study State, County  

    and Municipal Fiscal Relationships 

312 Lowe House Office Building 

6 Bladen Street 

Annapolis, MD 21401-1991 

 

Dear Chairman Kasemeyer, Chairman Jones, and Workgroup Members: 

 

The Maryland Association of Counties (MACo) greatly appreciates the Joint Legislative 

Workgroup to Study State, County and Municipal Fiscal Relationships’ (Workgroup) 

interest in addressing the school funding “maintenance of effort” law as part of its interim 

efforts.  Counties were pleased and impressed with the range of considerations that the 

Workgroup reviewed during its initial deliberations, and are grateful for the recognition 

of the especially difficult circumstances confronting counties that necessitates this 

review. 

 

We are attaching a document that reviews the county perspective on the various 

“options” presented by staff at the November 19 meeting, and are hopeful that this may 

help guide the continued deliberations of the Workgroup.  Overall, MACo believes that 

the ideally refined process for waivers from maintenance of effort would be two-tiered:  a 

“legislative” waiver, perhaps with reasonable limitations in its amount, triggered solely 

by certain measurable indicators; and a “procedural” waiver granted by the State Board 

of Education, with added statutory guidance to the factors to be considered.  



 

 

The Honorable Edward J. Kasemeyer, Senate Chair 

The Honorable Adrienne A. Jones, House Chair 

December 1, 2009 

Page 2 

 

 

 

Thank you again for your efforts to address a difficult issue facing the State, its counties, 

and the public schools.  I believe we share the hope that a more sensible and 

accommodating waiver process can help avoid the undesirable loss of State funding 

during an especially difficult economic crises.  We are glad to provide any additional 

information that the Workgroup may need for its continued deliberations. 

 

 

 

Respectfully yours, 

 
Michael Sanderson 

Executive Director 

 

 

 



 

 

Options for Altering Maintenance of Effort 

 

In each enumerated section below, the basic text from the Department of Legislative Services 

presentation of November 19 is included, followed by MACo’s comments in blue italics. 

 

 

1. Waiver Applications 

Issue:  Counties must apply for MOE waivers by April 1, but the State budget is often not 

finalized until after that date.  State Board of Education must rule on waiver application 

by May 15.  For 2009 only, the General Assembly extended it to May 1 and June 1. 

Options: 

 Extend application deadline to after session to allow county to consider the final State 

budget 

- April 15 or May 1 

 Provide corresponding extension to State Board of Education for acting on waiver 

request 

 

MACo Response:  MACo agrees that an adjustment to the deadline for filing for waivers to 

better reflect the effects of the enacted state budget would grant a reasonable 

accommodation for counties facing this difficult circumstance.  The Work Group’s initial 

discussions about pinning the filing deadline to the end of the legislative session, or the 

enactment of the state budget, seem reasonable.  Providing the State Board a timeline 

starting at that point but ending by roughly the first of June would provide counties 

reasonable time to react to their decision. 

 

 

2. Factors for Granting Waivers 

Issue:  Current law provides the State board may grant a waiver if it determines that “the 

county’s fiscal condition significantly impedes the county’s ability to fund the 

maintenance of effort requirement.”  More specificity is provided in the regulations 

promulgated by the State board. 

Options: 

 Codify in State law the four criteria that are currently only found in regulations  

- external environmental factors such as a loss of a major business or industry 

- tax bases 

- rate of inflation relative to growth of student population 

- maintenance of effort requirement relative to the county’s statutory ability to raise 

revenues 

 Clarify whether the board can consider factors not specifically mentioned 

- Is a catch-all desirable? 

 Require  the State board to grant a waiver under specific circumstances 

- Agreement between county and school board 

- Year over year revenues decline greater than a specified percentage 

 What revenues would count toward this calculation?  Should State aid count? 



 

 

 Add new criteria 

- History of exceeding MOE amount 

- Education tax effort 

- Agreement between county and school board 

- Reductions in county and municipal State aid  

 

MACo Response:  MACo supports the use of objective criteria to statutorily grant a waiver, 

as discussed in the Legislative Waivers section of this document.   

 

MACo feels that a subjective process to grant county waivers must consider changes and 

trends in county specific data for:  (1) tax revenues; (2) unemployment and other economic 

factors; (3) effect on classroom instruction; and (4) if the county previously exceeded its 

maintenance of effort requirement in the past.  MACo would also support the addition of 

the four existing factors currently in the State Board’s regulations.  All factors should be 

codified in statute, rather in regulations, as a clear indication of legislative intent. 

 

 

3. Interpretation of Factors 
Issue:  The interpretation of factors identified in regulations played a role in denying waiver 

applications. 

Options: 

 Provide more direction to the State board as to how to interpret the factors 

- Which way does the factor on local revenue limits cut – for or against the county?  

Should it be a factor at all?  

- Should the external environmental factors category include situations unique to 

the county or should it also include a broad and severe economic downturn 

 Could define a “severe” downturn based on a specified percent decline in 

revenues or other economic indicators 

 

MACo Response:  MACo believes the imposition of objective criteria through a legislative 

waiver is the preferred method to resolve some of the measurement and definitional 

difficulties raised here.  Counties do believe that an overall economic downturn may 

provide justification for partial MOE relief, but this should be part of a clearly defined 

statutory system, rather than the county-by-county subjective process currently in place. 

 

4. Limitations on Waiver Amounts 
Issue:  Aside from the local share of the foundation amount (an amount that represents roughly 

half of the required MOE levels), there are no limits on the amount of local funding 

requirements that may be waived. 

Options: 

 Set a specific cap on the amount of a waiver relative to the total MOE requirement 

- For example:  up to 5%/10% 

 Set a cap relative to the level of appropriation above the MOE requirement that the 

county has provided over the past several years 

 



 

 

MACo Response:  MACo believes that a two-tiered system for waivers makes the most 

sense both for the applying jurisdiction, and for the State Board as the final decision-

maker.  A “legislative waiver” based on purely objective and measurable criteria should 

provide some limited flexibility under the MOE law in times of demonstrable economic 

stress, and this system is appropriate to be accompanied by a pre-determined limitation. 

(MACo’s own preliminary draft legislation included a 5% flexibility in such 

circumstances, meshing with the initial commentary from many Work Group members at 

the November 19 meeting)  However, counties believe that the State Board should still 

have the flexibility to receive an argument from a given county regarding its own specific 

circumstances, and that this county-by-county judgment should not be bound by statutory 

limitations. 

 

 

5. Legislative Waivers 
Issue:  Before the waiver application process was established in 1996, the General Assembly 

made decisions about when MOE could be suspended.  If the General Assembly does not get 

involved in 2010, there may be some counties that are penalized for not achieving MOE. 

Options: 

 After the MOE certification is finalized in January, consider granting fiscal 2010 

MOE waivers based on any new criteria established for waivers 

 Let the State board’s decisions for fiscal 2010 stand.  Any revisions to the process can 

be incorporated for future years. 

 If automatic waivers are desirable, set conditions that will trigger MOE suspension 

for some or all counties 

- Decreases in local revenues 

- Cuts in State aid to the counties 

- Lack of available tax capacity 

- High local education tax effort 

 

MACo Response:  MACo believes the most appropriate primary means to effect a 

legislative waiver of MOE is to use the most current and relevant indicators of government 

revenues, triggering a legislative waiver if: 

 

  (1) the Board of Revenue Estimates, in its December or March report, predicts revenue 

from the individual income tax and sales and use taxes (adjusted for any changes in tax 

rate or application) will be lower in the upcoming fiscal year than was predicted for the 

current fiscal year in the previous March estimate; or 

 (2) the State Department of Assessments and Taxation determines the county’s constant 

yield tax rate is higher than the county’s current property tax rate.   

 

In both cases, these objective indicators would demonstrate an actual economy-driven 

decline in local revenue sources, reframing the nature of “maintenance” in a county 

budget.  Based on historical data, we believe these indicators would only be triggered in 

truly substantial economic downturns 

 

MACo believes decreases in local revenues and cuts in State aid to counties could also be 

relevant and fair criteria.  MACo would be concerned about the use of tax capacity and 



 

 

education tax effort for the reasons contained in the October 8 DLS presentation to this 

workgroup. 

 

MACo would support the application of new objective criteria to determine if a county that 

requested a waiver in FY 2010 should be granted a waiver for that fiscal year. 

 

 

6. Penalty for not Meeting MOE 
Issue:  Currently, if a county does not meet MOE, the school board loses the local funds and a 

portion of its State aid. 

Options: 

 Deduct a penalty amount from State aid to the county rather than State aid to the 

school system 

 Intercept local income tax revenues in an amount equal to the penalty amount 

 Allow a school system’s penalty amount to be paid over multiple years 
 

MACo Response:  The Maintenance of Effort law is a standard to determine eligibility for increases in 

state education aid.  A distressed county’s potential failure to meet the local funding target does not 

trigger a “penalty” or “fine” suggestive of civil enforcement – it simply renders that jurisdiction 

ineligible to receive its education funding increase.  MACo believes that changes to the MOE law 

would appropriately reduce the likelihood that such a distressed county would be required to sacrifice 

its state funding increase. 

 

Extension of this process for determining education funding eligibility to other areas of State aid or to 

local revenue sources constitutes an inappropriate intrusion into local elected officials’ authority to 

manage county budgets, and would be tantamount to the State overriding local tax rate and 

budgetary decisions.  MACo would strongly oppose such a dramatic broadening of the education 

funding laws. 

 

 

7. Re-basing MOE Levels After a Waiver is Granted 

Issue:  Currently, when a waiver is granted, the MOE level for the following year is 

based on the higher per pupil amount of the prior year or the second prior year.  

However, if waivers are granted in two or more consecutive years, the MOE level would 

presumably be re-based at a level below the highest prior year. 

Options: 

 Leave the calculation the way it is, allowing counties to lower MOE levels after two 

consecutive waivers 

 Alter the calculation to ensure that the required MOE level always returns to the 

highest prior level 

 



 

 

MACo Response:  The long-standing policy of guiding each year’s MOE level based on the 

prior year’s spending has served Maryland and its public schools well.  Vast public pressure, 

and the commitment of county elected officials, have rendered the MOE requirement virtually 

irrelevant in the vast majority of county budgets most years.  In all but the direst 

circumstances, it is not MOE that drives county school support, it is the priority placed on 

public education by the county’s citizens and their elected representatives. 

 

During last year’s difficult budget deliberations, the two-year calculation was created to 

prevent a re-basing of MOE levels following a waiver.  MACo would argue that this policy 

decision fails to reflect the nature of deep economic woes, like those the national economy is 

currently experiencing.  Expecting, and essentially mandating, a complete rebound of every 

lost resource following a downturn that is assumed to fit neatly within one fiscal year simply 

ignores the reality of governmental revenue cycles.  Creating a statutory “return to the highest 

prior level” builds in this assumption, and could lead to well-intentioned counties requiring 

year after year of “one-time” waivers if they do not enjoy a robust recovery following an 

economic downturn. 

 

The corresponding challenge to the “return to highest prior level” argument is that creating 

such a rigid MOE limitation that is, essentially binding forever, actually creates a disincentive 

for counties to make investments in education beyond those mandated levels.  This is perhaps 

the most disappointing element of the current MOE Waiver debate – counties who have in past 

years vastly exceeded the MOE funding levels are now granted no practical relief during times 

of unprecedented fiscal stress..  No stakeholder in the school funding process wants to create a 

system where there is a disincentive for investment in public schools when revenues warrant it, 

but establishing permanent high-water marks for funding requirements may do exactly that. 



 

 

Maintenance of Effort Reform Proposal 
 

**DRAFT** V02 2009-11-23 (MACo) 

BY repealing and reenacting, with amendments 

Article – Education 

Section 5-202(d) 

Annotated Code of Maryland 

(2008 Replacement Volume and 2009 Supplement) 

By repealing and reenacting, without amendments 

Article – Education 

Section 5-202(e) 

Annotated Code of Maryland 

(2008 Replacement Volume and 2009 Supplement) 

By adding to  

Article – Education 

Section 5-202(i) 

Annotated Code of Maryland 

(2008 Replacement Volume and 2009 Supplement) 

By repealing 

Article – Education 

Section 5-212 

Annotated Code of Maryland 

(2008 Replacement Volume and 2009 Supplement) 

By repealing and reenacting, without amendments 

Article – State Finance and Procurement 

Section 6-104(a) 

Annotated Code of Maryland 

(2006 Replacement Volume and 2009 Supplement) 

By repealing and reenacting, without amendments 

Article – Tax – Property 

Section 2-205(c) 

2007 Replacement Volume and 2009 Supplement) 

 

Article - Education 

 

5-202. 

 

(d) (7) (i) The provisions of this subsection do not apply to a county if the county is 

granted a temporary waiver or partial waiver from the provisions by the State Board of Education based 

on a determination that the county’s fiscal condition significantly impedes the county’s ability to fund 

the maintenance of effort requirement. 



 

 

  (ii) THE STATE BOARD OF EDUCATION SHALL GRANT A WAIVER REQUEST UNDER THIS 

PARAGRAPH IF: 

   1. THE BOARD OF REVENUE ESTIMATES, IN ITS DECEMBER OR MARCH REPORT, 

PREDICTS REVENUE FROM THE INDIVIDUAL INCOME TAX OR AND SALES AND USE TAXES WILL BE LOWER IN THE UPCOMING 

FISCAL YEAR THAN WAS PREDICTED FOR THE CURRENT FISCAL YEAR IN THE PREVIOUS MARCH ESTIMATE; OR 

   2. ANY PROGRAM INCLUDED IN STATE FINANCIAL ASSISTANCE FOR PUBLIC EDUCATION, 

AS DEFINED IN SUBSECTION (E)(1) OF THIS SECTION, IS FUNDED BELOW THE AMOUNT FOR THE CURRENT FISCAL YEAR IN 

THE ENACTED BUDGET FOR THE UPCOMING YEAR; OR 

   3. THE STATE DEPARTMENT OF ASSESSMENTS AND TAXATION DETERMINES THE 

COUNTY’S CONSTANT YIELD TAX RATE, AS PROVIDED IN § 2-205(C) OF THE TAX – PROPERTY ARTICLE, IS HIGHER THAN 

THE COUNTY’S CURRENT PROPERTY TAX RATE. 

  (III) 1. After a public hearing, the State Board of Education may grant a waiver 

under this paragraph IF THE BOARD FINDS THE COUNTY’S FISCAL CONDITION IMPEDES THE COUNTY’S ABILITY TO FUND 

THE MAINTENANCE OF EFFORT REQUIREMENT. 

   2. WHEN DETERMINING A WAIVER REQUEST UNDER THIS SUBPARAGRAPH, THE BOARD 

SHALL CONSIDER CHANGES AND TRENDS IN COUNTY SPECIFIC DATA FOR: 

    A. TAX REVENUES; 

    B. UNEMPLOYMENT AND OTHER ECONOMIC FACTORS; 

    C. EFFECT ON CLASSROOM INSTRUCTION; AND 

    D. IF THE COUNTY PREVIOUSLY EXCEEDED ITS MAINTENANCE OF EFFORT 

REQUIREMENT; AND 

    E. ANY OTHER CRITERIA in accordance with its regulations. 

  [(iii)] (IV) In order to qualify for the waiver under this paragraph for a fiscal year, a 

county shall make a request for a waiver to the State Board of Education by April 1 of the prior fiscal 

year. 

  [(iv)] (V) The State Board of Education shall inform the county whether the waiver for a 

fiscal year is approved or denied in whole or in part [by May 15 of the prior fiscal year] WITHIN 45 DAYS OF 

RECEIPT OF THE WAIVER REQUEST. 

  [(v)] (VI) If the State Board of Education grants a county a temporary waiver or partial 

waiver from the provisions of this subsection for any fiscal year[,]: 

    1. THE MINIMUM  APPROPRIATION OF LOCAL FUNDS REQUIRED FOR THE YEAR 

FOR WHICH THE WAIVER IS GRANTED SHALL BE 95% OF THE FUNDS THAT WOULD HAVE BEEN REQUIRED HAD THE WAIVER 

NOT BEEN GRANTED, UNLESS AFTER A PUBLIC HEARING THE BOARD FINDS THE COUNTY’S FISCAL CONDITION REQUIRES A 

GREATER WAIVER; AND 

    2. [the] THE minimum appropriation of local funds required under 

this subsection for the county to be eligible to receive the State share of the foundation program for the 

next fiscal year shall be calculated based on the per pupil local appropriation for the prior fiscal year or 

the second prior fiscal year, whichever is greater. 



 

 

  (VII) IF THE STATE BOARD OF EDUCATION REJECTS A COUNTY’S APPLICATION FOR A TEMPORARY 

WAIVER OR PARTIAL WAIVER FROM THE PROVISION OF THIS SUBSECTION FOR ANY FISCAL YEAR, THE COUNTY MAY APPEAL 

THE DECISION TO THE OFFICE OF ADMINISTRATIVE HEARINGS AS PROVIDED IN TITLE 10, SUBTITLE 2 OF THE STATE 

GOVERNMENT ARTICLE.   

(e) (1) In this subsection, “State financial assistance for public education” means the total 

financial assistance provided by the State to a county board under the following programs: 

 

  (i) Funding for the foundation program under this section; 

 

  (ii) In fiscal year 2009, 50% of the funding received under the GCEI 

adjustment grant program under subsection (f) of this section and in fiscal year 2010, 60% of the 

funding received under the GCEI adjustment grant program under subsection (f) of this section; 

 

  (iii) Transportation aid under § 5–205 of this subtitle; 

 

  (iv) Funding for compensatory education under § 5–207 of this subtitle; 

 

  (v) Funding for students with limited English proficiency under § 5–208 of 

this subtitle; 

 

  (vi) Funding for special education students under § 5–209 of this subtitle; 

 

  (vii) Funding for the guaranteed tax base program under § 5–210 of this 

subtitle; 

 

  (viii) 50% of the State payments for retirement contributions for employees of a 

local school system in accordance with the provisions of Division II of the State Personnel and 

Pensions Article; and 

 

  (ix) Funding for supplemental grants under this subsection. 

 

 (2) (i) For fiscal years 2009 and 2010 only, the State shall provide a 

supplemental grant to a county board that does not receive at least a 1% increase in State 

financial assistance for public education over the amount received by the county board in the 

previous fiscal year. 

 

  (ii) The supplemental grant under this paragraph shall be the amount 

necessary to increase a county board’s State financial assistance for public education by 1% over 

the amount received by the county board in the previous fiscal year. 

 

 (3) For fiscal year 2011, and each fiscal year thereafter, a county board shall receive a 

supplemental grant equal to the amount the county board received under paragraph (2) of this 

subsection in the prior fiscal year. 



 

 

 

(I) (1) IN THIS SUBSECTION, “INCREASE IN THE STATE SHARE OF THE FOUNDATION 

PROGRAM” MEANS THE AMOUNT APPROPRIATED TO A COUNTY FOR THE FOUNDATION 

PROGRAM LESS THE AMOUNT APPROPRIATED TO A COUNTY FOR THE FOUNDATION PROGRAM 

FOR THE PRIOR FISCAL YEAR. 

 

 (2) TO BE ELIGIBLE TO RECEIVE THE INCREASE IN THE STATE SHARE OF THE 

FOUNDATION PROGRAM, A COUNTY MUST MEET THE REQUIREMENTS OF: 

 

  (I) SUBPARAGRAPH (D)(1)(I) OF THIS SECTION; 

 

  (II) EXCEPT AS PROVIDED IN PARAGRAPH (D)(7) OF THIS SECTION, 

SUBPARAGRAPH (D)(1)(II) OF THIS SECTION; AND 

 

  (III) § 5-401 OF THIS SUBTITLE. 

 

 (3) IF THE STATE SUPERINTENDENT FINDS THAT A COUNTY IS NOT COMPLYING WITH THE PROVISIONS OF 

THIS SUBSECTION, THE STATE SUPERINTENDENT SHALL NOTIFY THE COMPTROLLER AND THE COUNTY OF SUCH 

NONCOMPLIANCE AND THE CALCULATION OF THE INCREASE IN THE CALCULATION OF THE INCREASE IN THE STATE SHARE OF 

THE FOUNDATION PROGRAM. 

 

 (4) IF A COUNTY DISPUTES THE FINDING OR CALCULATION WIHIN 30 DAYS OF THE ISSUANCE OF SUCH 

NOTICE, THE DISPUTE SHALL BE PROMPTLY REFERRED TO THE OFFICE OF ADMINISTRATIVE HEARINGS, WHICH SHALL MAKE 

A FINAL DETERMINATION. 

 

 (5) UPON RECEIPT OF CERTIFICATION OF NONCOMPLIANCE BY THE STATE SUPERINTENDENT OR THE OFFICE 

OF ADMINISTRATIVE HEARINGS, AS THE CASE MAY BE, THE COMPTROLLER SHALL SUSPEND, UNTIL NOTIFICATION OF 

COMPLIANCE IS RECEIVED, PAYMENT OF THE INCREASE IN THE STATE SHARE OF THE FOUNDATION PROGRAM. 

 

[5–213.   

 

 (a) After notification from the State Superintendent that a county is not complying with the 

provisions of the State program of public education, the State Comptroller shall withhold any 

installment due the county from the General State School Fund. 

 

 (b) (1) If the Superintendent finds that a county is not complying with the maintenance 

of local effort provisions of § 5-202 of this subtitle or that a county fails to meet the requirements of 

Subtitle 4 of this title, the Superintendent shall notify the county of such noncompliance. 



 

 

 

  (2) If a county disputes the finding within 30 days of the issuance of such notice, the 

dispute shall be promptly referred to the State Board of Education which shall make a final 

determination. 

 

  (3) Upon receipt of certification of noncompliance by the Superintendent or the 

State Board, as the case may be, the Comptroller shall suspend, until notification of compliance is 

received, payment of any funds due the county for the current fiscal year, as provided under § 5-202 of 

this subtitle which are appropriated in the General State School Fund, to the extent that the State’s aid 

due the county in the current fiscal year under that section in the Fund exceeds the amount which the 

county received in the prior fiscal year.] 

 

Article – State Finance and Procurement 

 

6–104. 

 

(a) (1) After the end of each fiscal year, the Bureau shall submit to the Board a report that: 

 

  (i) contains an itemized statement of the State revenues from all sources for that 

fiscal year; and 

 

  (ii) includes any recommendations of the Bureau. 

 

 (2) In December, March, and September of each year, the Bureau shall submit to the Board 

a report that contains an itemized statement of the estimated State revenues from all sources for the 

fiscal year following the fiscal year in which the report is made. 

 

 (3) The Bureau shall provide to the Board any other information that the Board requests. 

 

 (4) Notwithstanding any other provision of law, the reports required under paragraphs (1) 

and (2) of this subsection shall include an itemized statement of: 



 

 

 

  (i) revenues or estimated revenues distributed to the Transportation Trust Fund, 

including the motor fuel taxes imposed under Title 9, Subtitle 3 of the Tax – General Article and motor 

vehicle titling taxes imposed under Title 13, Subtitle 8 of the Transportation Article; and 

 

  (ii) revenues from the State transfer tax imposed under Title 13, Subtitle 2 of the 

Tax – Property Article. 

 

Article - Tax - Property 

2–205. 

 

(c) (1) The Department shall notify each taxing authority of the constant yield tax rate that will 

provide the same property tax revenue that is provided by the real property tax rate that is in effect for 

the current taxable year. 

 

 (2) In calculating a constant yield tax rate for a taxable year, the Department shall use an 

estimate of the total assessment of all real property for the next taxable year exclusive of real property 

that appears for the 1st time on the assessment records. 

 

 (3) On or before May 15 of each year, the Department may amend a constant yield tax rate 

but only: 

 

  (i) when directed to make a change by an enactment of the General Assembly; 

 

  (ii) to correct an error in the calculation of the constant yield tax rate; or 

 

  (iii) to reflect a significant loss of taxable base, as determined by the Director. 

 

 


